BEFORE HON’BLE ADJUDICATING AUTHORITY,
Prohibition of Benami Property Transaction Act, 1988
   Reference Number: AA/ MUM/ PBPTA/518/2022-23

Initiating Officer,   		       Vs Mr. Rajeshkumar Nagindas Patel
Benami Prohibition Unit.		   29, Kumar Falia, Kharo Pat,
Room No 216, 2nd Floor,		   Khambat, Anand.
Aayakar Bhawan, Majura Gate,	   Benamidar No. 1
Surat

Kind attention is invited to the notice issued on 21.02.2023 whereby final hearing in the matter is fixed on 14.03.2023 with remarks that on the date of hearing council for the I.O (hereinafter referred to as “the I.O”) appeared through VC but no one appeared for D-1.10.

This submission is being made for the Defendant No. 1 being Shri Rajesh Kumar Nagindas Patel who is named as Benamidar No. 1 (D-1) in the 
Notice so issued.

To recapitulate the events causing the initiation of the present proceedings and subsequent proceedings under the Prohibition of Benami Property Transactions Act, 1988 (Hereinafter referred to as “the PBPTA”), it is submitted that proceedings under the PBPTA were initiated on 18/05/2022 in terms of Section 24 (1) of the PBPTA, 2016 consequent to the receipt of information from the Police Inspector, Special Operations Group, (SOG), Police Station, Anand on 05.04. 2021 informing that they had raided on 01.04.2021 the residence of Shri Rajesh Kumar Nagindas Patel (hereinafter referred to as”D.1”), 29- Falia, Kharo Pat, Khambat and found a cash amount of Rs. 3, 25, 00,000/-(In words, Three Crore Twenty Five Lakhs only) which was taken in to custody by the SOG authorities from the house in the presence of Smt. Punitaben Rajesh Patel,(Hereinafter referred to as “ Smt.Punita”) who happens to be wife of Shri Rajesh Kumar Nagindas Patel, (the D.1). The amount of Rs. 3, 25, 00,000/- was taken into custody by SOG authorities on grounds of suspicion since there were no accounts or documentary evidence regarding the possession of such huge cash were available at the premises of D.1.  

On the day of search that is on 01.04,2021, Smt. Punita who was perplexed by sudden presence of the Police authorities in her home could not provide satisfactory explanation in her statement recorded by SOG on the day of search on 01.04.2021 about the recovery of this huge sum of  cash except a bald statement which came to her mind at that point of time that it belonged to her son and daughter-in-law, namely, Dhaval Rajesh Patel (hereinafter referred to as “Dhaval”) and Ms Rinkiben Dhaval Patel (Hereinafter referred to as “Rinkiben”) who are residents of United Kingdom (U.K) serving there and that this cash of theirs was received through a friend of Dhaval and through angadias (private Couriers).

 Not satisfied with her explanation, SOG authorities again called her on 02.04.2021 and recorded her statement wherein she explained that only a part of the cash belonged to her son and a major part belonged to her sister, Ms. Gitaben Tarunbhai Patel who owns a chemical company at Surat.

Further inquiries were taken up by the SOG authorities as they continued to examine the other members of the family in order to ascertain the source of this cash and on 21.04.2021, SOG authorities summoned five persons, namely, (1) Smt. Punita, (2) D.1, (3) Km. Binitaben Rajesh Patel, unmarried daughter of D.1 and Smt. Punita (hereinafter referred to as” Binita”), (4) Mr. Harshad M Chavda who happens to be a family friend of D.1 and (5) Ms. Gitaben Tarunbhai Patel (hereinafter referred to as “Gita”) who was stated to be sister of Smt. Punita. On 21.04.2021, Smt. Punita explained in detail that the cash found, recovered and seized from their residence belonged to persons as under:-

1. Rajesh Kumar Nagindas Patel, HUF		Rs. 96, 57,000/-
2. Rajesh Kumar Nagindas Patel, Individual Rs. 53, 38,000/-
3. Smt. Punitaben Rajesh Patel			Rs. 50, 70,000/-
4. Binitaben Rajesh Patel				Rs. 73, 30,000/-
5. Harshad M. Chavda				Rs. 42, 00,000/-
6. Gitaben Tarun Patel				Rs. 9, 00,000/-
Total Rs. 3, 24, 95,000/-

On the facts and in the circumstances, proceedings were initiated against D.1 by holding that he cannot be the owner of such a huge amount of cash and since the beneficial owner was not traceable in respect of the said Benami property of cash in terms of PBPTA, 1988, it was held to be within the ambit of Section 2(9) (D) of PBPTA, 1988 read with the Benami Transactions (Prohibition) Amendment Act, 2016 (Hereinafter referred to as “Amendment Act”). Surprisingly, in the reference to your kind Honour by learned I.O, this clause is missing and not mentioned.

Simultaneously, proceedings were initiated under the Income-tax Act, 1961 (hereinafter referred to as “the I.T.Act”) by the Directorate of Income-tax (Investigation, Vadodara with requisition under section 132A of the I.T.Act through which custody of the cash seized was taken by the said Directorate. ITO (Investigation), Anand started inquiries which as per records of the case continued such inquiries from that date till 04/03/2022 whereby appraisal report and a supplementary appraisal report were forwarded by the ITO (Investigation) Anand to the Initiating Officer. The ITO (Investigation) Anand called for documents as required by him and recorded sworn statements under section 131 of the Act and thereafter submitted said reports finally on 04/03/2022. Inquiries made by him are available on the records of the case. Learned I.O once again made inquiries under section 19 of the PBPTA, 2016 on the same lines as were made by the ITO (Investigation) Anand. Consequently, order under section 24 (4)(a)(i) was passed to provisionally attach the cash.

Subsequent to the order in terms of Section 24(4)(a)(i) of the PBPTA, 1988, reference has now been made by learned I.O on 05.09.2022 in terms of section 24(5) of the PBPTA, 1988 to your Honour with a prayer as under to:-

a. Treat the arrangement between the aforesaid Benamidar Rajeshkumar Nagindas Patel as a Benami arrangement i.e. transaction related to property viz., cash of Rs. 3, 25, 00,000/-seized from the residence of Shri Rajeshkumar Nagindas Patel at 29, Kumar Falia, Kharo Pat, Khambat, Anand, which falls under the definition of Benami Arrangement as per section of the Prohibition of Benami Property Transactions Act, 1988.
	
b. Treat the said transaction within the definition of Benami Property u/s 2(9). Benami property means any property which is the subject matter of Benami transaction.

c. Pass such order holding the said transaction as Benami transaction and holding the said property to be a Benami property and Benami proceeds and confirm the attachment order in the case.

d. Pass such order holding any other relevant property as Benami property and/or proceeds of Benami property in this case as deemed fit.

e. Give directions for initiating punitive actions under Section 3 of the Prohibition of Benami Property Transactions Act, 1988 and pass further orders deemed necessary as per the facts and the circumstances of the case.

Ex-facie, the entire reference appears to be misconceived, illegal, bad-in-law, biased, unwarranted, unnecessary and without application of mind. This can be noticed when the reference is item-wise analysed as learned I.O:

in item (a) does not elaborate how  at all the recovery of cash from the residence of one can be said to be a transaction and more so how it shall come within the ambit of Benami arrangement;

In item (b) Learned I.O is unsure to bring the transaction within the ambit of any particular clause of Section 2(9) of the Act which contains and deals with four different situations within the Clause.

It is then urged in item (c) to hold the said transaction as Benami transaction, the cash as Benami Property and further without any evidence to hold it as proceeds of a Benami property.

In Item (d), it prays that any other property be held as Benami Property without any identification of such a “Property” and/or proceeds of such an unidentified property as Benami proceeds.

In a situation like this where assumptions, surmises and unilateral findings without any corroborative evidence, how punitive action can be initiated against a [person against whom nothing adverse is found.

Having dealt prima facie with the contents of the reference made by learned I.O, it is submitted that in order to allege existence of a Benami transaction, following particulars are required to be clearly identified:

· What is the transaction or arrangement and which sub-clause of section 2 (9) of amended PBPTA is applicable?

· What is the property which is the subject matter of above transaction?

· Who is the Benamidar or ostensible owner who holds the property? He may be a fictitious person also.

· Who is the beneficial owner i.e the person who provided the consideration (if definition in sub-clause (D) of section 2 (9) is invoked he may be fictitious or non-traceable) and for whose benefit the beneficial owner holds the property?

· What is the basis to allege that it is a Benami transaction and what is the evidence to prove that the Benamidar holds the property for the benefit of beneficial owner?
In absence of any of the above facts, it may not be possible to assert or allege a Benami transaction.
  
Coming to the merits of the case, it is submitted that:

1. The recovery of cash was sought to be explained in the course of inquiries made by the Directorate of Investigation (Income-tax), Police authorities with the confirmation of persons to whom the cash and its extent belonged with affidavits, by filing bank accounts of respective persons, accounts accompanying the returns of income filed by these persons over the years and demonstrating the accrual of cash in their respective hands,

2. Statements were made before the Police authorities nd the Officers of the Income tax Department who called the witnesses with the issue of summons under section 131(1A) of the Act and by filing information in response to inquiries under section 133(6) of the Income-tax Act.

3. By complying with the requirements of the notices issued under various provisions of the Income-tax Act. Details of notices issued by the I.O and replies filed in chronological sequence is enclosed.q

4. Every single person/witness on sworn statement has confirmed that the cash to the extent belonging to the respective persons have been owned by them.

5. There is no finding of the learned I.O after detailed inquires that there has been any transaction in respect of any property by D.1 whose proceeds could be said to have been originated and held as cash found and seized by the Police authorities.

6. It has been unequivocally confirmed and stated by the persons that cash belonged to various family members of D.1 except to one Shri Harshad M Chavda who is friend of D.1 and who has by unimpeachable evidence proved that he lent the cash to D.1for which necessary evience is filed. 

7. At the most, the I.O could hold that he may not be satisfied with the explanation offered by the persons who claim that certain amount of cash belonged respectively to them but that circumstance cannot be held against D.1 to hold him Benamidar of someone who is untraceable or non-existent in terms of Section 2(9) (D) of the PBPTA, 1988. Further, though in the notice issued earlier D.1 was held to be Benamidar of someone as per section 2(9) (D) of the Act but in the Reference to your Honour. Learned Initiating Officer has been uncertain and equivocal in this regard and has not referred D.1 to be Benamidar of some untraceable or non-existent Beneficial Owner but has involved omnibus section 2(9) of the PBPTA, 2016 without specifying under which sub-clause, learned I.O proposes or holds D.1 as Benamidar.

8. When one examines the ingredients spelt out above in order to allege a transaction as Benami one, in the present case, none of the elements exist to allege or hold that the recovery of cash was Benami property of somebody which was recovered being of some defined, ascertainable, and identified transaction which could be alleged to be or can be held as Benami transaction. The gross absence of a transaction takes the cash out of purview of a “Benami transaction”. The cash has also not been related to any transaction which is the fundamental requirement to hold the cash being Benami property. There is no basis to allege or hold that it is a Benami transaction and there is absolut lack of evidence to hold and say that the benamidar, D.1 holds the property for the benefit of beneficial owner. In the final reference, learned I.O has also not invoked sub-clause (D) of section 2 (9) of the Act.

9. In fact, since except one, the other claimants being the family members of D.1, the case would fall within the exceptions envisaged for the definition of “Benami Transaction” given in section 2(9) of the Act and as explained, the cash was held by the Karta for the benefit of family members of D.1 that is RajeshKumar Nagindas Patel.

10. First and foremost question that arises is whether the cash recovered can be held as “Benami property” if the owner cannot satisfactorily explain its source of acquisition? It is explained by each and every family member as to how and to what extent the cash found at their residence it belongs to respective family member except one who happens to be a family friend and a certain part of the same belongs to him. Cash is definitely not found in possession of D.1 but was available at the residence occupied by the family which includes even the son and daughter-in-law who stay abroad. There is no identity specifically showing the cash being of D.1 and therefore to hold D.1 as Benamidar is absolutely against law and presumptuous without any corroborative evidence of any sort. The cash cannot thus be held to be a “Benami property” at all.

11. Another issue then arises as to whether D.1 can be said to be Benamidar? Again the answer would be an emphatic “No”.  A combined reading of section 2 (10) and section 2 (12) of the PBPTA defining a Benamidar and beneficial owner would show that the impugned property that is cash alleged to be Benami property must be held by Benamidar (means the cash must be legally owned and possessed by Benamidar) and that he must hold the cash for the benefit of the beneficial owner. Hence when D.1 is said to be Benamidar of cash the beneficial owner for whose benefit the property is held needs to be identified further. Thus learned I.O must identify Benamidar and the beneficial owner as his reference is silent about his decision for the purpose of Section 2(9) (D) of the Act. Here, the beneficial or the real owners of the cash have come forward to claim the ownership of cash with whatever proof they could lead whether acceptable to learned I.O or not. But, certainly, D.1 cannot be held Benamidar of the cash found as neither it was found from his possession nor owned by him as proceeds of some property which could be held as Benami property.

12. Because, a “Benamidar” is a person who is in the ownership and/or possession of the Benami Property for the benefit of the “real Owner”. His name appears on record and is shown in possession of the property. Thus, a Benamidar can be said to be a person who lends his name to any other person for the purpose of holding a Benami property but the same is on behalf of such other person who is the real owner. In the present case, learned I.O has failed to prove that the cash is the Benami property and D.1 is holding this for the benefit of someone or the cash is proceeds of some Benami property held by him for such other person. 

13. Proceedings under PBPTA, 1988 is without jurisdiction: 

It is thus submitted that the jurisdiction assumed by learned I.O is without jurisdiction and notwithstanding no challenge to the provisional order passed under section 24(4) of the PBPTA, 1988, the jurisdiction can be challenged at any stage, particularly in the present case, when at the initial stage of the proceedings itself on 21st April, 2021, explanation was given that the cash belonged to various members of the family of D.1 and those persons confirmed that the cash belonged to them to the extent of their respective claims. Once, there are claiming to be beneficial/ ostensible owners claiming ownership of the property in the form of cash, D.1 cannot be held as Benamidar for the family members unless the Benamidar is shown to have received cash from some ostensible/beneficial owner(s) other than the claimants and for the benefit, immediate or future and direct/indirect of that owner(s) by cogent and incontrovertible evidence that consideration flowed from such ostensible/beneficial owner(s) to the ‘alleged’ Benamidar D.1. Nothing of this sort is found by the learned I.O.

14. In support of this contention, we would wish to submit that assessment proceedings have been initiated against all the claimants of the respective amount of cash belonging to them and these persons are being subject to tax after considering the income disclosed in their returns of income and the claims of cash belonging to them.  Copies of the assessment orders passed by learned Assessing Officer for the assessment year 2021-22 in their cases shall be led as proof of such findings that respective family member who owned cash to certain extent has been subject to tax under various sections of the Income-tax Act, 1961, more particularly under sections 68 and/or 69A of the Act. These sections provided that where no explanation is offered or the explanation offered is not to the satisfaction of learned Assessing Officer than such sums is deemed as income of that person and subject to tax in his/her  hands.  We have so far been provided with copies of the assessment orders for the assessment years 2021-22 in following cases and the position of assessed income in the cases of these persons is as under:-

1. Rajeshkumar Nagindas Patel (Individual)-	Rs. 32, 45,960/-
2. Rajeshkumar Nagindas Patel (HUF)-		Rs. 7, 76,250/-
3. Punitaben Rajeshkumar Patel-			Rs. 44, 16,410/-
4. Binitaben Rajeshkumar Patel-			Rs. 92, 17,251/-
5. Gitaben Tarunkumar Patel-			Rs. 13, 91,800/-
6. Harshadbhai M. Chavda-				Rs.-------------/-.
Total Rs. 1, 90, 47,671/-

These persons have disclosed in their respective returns of income for the assessment year 2020-21 also and if these amounts are taken together with the income assessed in their respective hands by learned Assessing Officer, the same would cover the amount of cash seized from the residence of the family. Such an eventuality leaves no doubt that holding D.1 as Benamidar would be invalid, bad-in-law and beyond jurisdiction since these persons are being considered as ‘lawful’ owners of the cash claimed to be belonging to them and held so in the course of assessment proceedings in their cases. The Assessing Officers in terms of Section 69 A of the Income-tax Act, 1961 would be at liberty and in his right to examine and decide ownership in their cases if so satisfied or can hold otherwise and the findings of learned Assessing Officer would be subject to appeals and final decision by appropriate appellate forum in respective cases.

In this backdrop, let us consider the merits of the issues referred to in the reference made by learned I.O for the adjudication by your kind Honour:
1.Learned I.O states that the arrangement between D.1, the alleged’ Benamidar be held as a Benami arrangement or Transaction relating to the property being cash of Rs. 3, 25, 00,000/-seized from the residence of Shri Rajeshkumar Nagindas Patel at 29, Kumar Falia, Kharo Pat, Khambat, Anand, as Benami Arrangement under the provisions of PBPTA,1988-
Section 2 (9) defines “ Benami Transaction” and takes in its sweep four sub- clauses (A), (B), (C) and (D) and each has to be read, keeping in mind that the definition begins with the baseline “Benami Transaction means and as such they are independent of each other.
Sub-clause (A) is the most basic form of a Benami transaction as judicially explained, whereas the other three sub-clauses (B), (C) and (D)outline other peculiar situations wherein a transaction could be treated to be Benami transaction. This sub-clause defines Benami transaction meaning thereby –a transaction or an arrangement – 
· Where a property is transferred to or is held by, a person, and the consideration is provided for such property has been provided or paid by, another person; and
· The property is held for the immrdiate or future benefit, direct or indirect, of the person who has provided consideration.  
The sub-clause has exceptions where the property is held by karta for the benefit of family members or where the pproperty is held in fiduciary capacity. The ingrdients of this sub-clause are absent in the refrence made by learned I.O.
Sub-clause (B) takes care of a situation where a transaction or arrangement in respect of a property is carried out or made in a fictitious name or non-existent entity. The same is not the case of learned I.O as the persons who claim the ownership of cash are all identifiable and known persons.
Sub-Clause (C) deals with a situation where the owner of the property is not aware of or denies knowledge of ownership. The facts and circumstances of the present case however clearly proves the ownership as well knowledge of the persons who are claiming to own the cash. For the purpose of PBPTA, 1988, it is irrelevant that the ostensible/beneficial/real owner of the property is unable to explain the source through which the said property is acquired and in such a situation, proceedings may be initiated against the beneficial owner under the extant law.
Sub-clause (D) defines Benami transaction where person providing consideration is non-traceable or fictitious, In the case of D.1, cash is found from the residence and the family members have sought to explain the said cash with proof as to how the cash came to be owned by them. Learned I.O has simply disbelieves the explanation offered by respective owner but has failed to hold that who provided the ash to the family and for what purpose. Even otherwise, possession of cash itself unless the possessor disclaims it, shall be considered the ostensible/real/ beneficial owner of the cash. In the present case, the membeers of the family have confirmed how and to what extent, a particular member of the family holds the cash.
2. Next aspect for which reference is made by learned I.O is to Treat the said transaction within the definition of Benami Property u/s 2(9). 
This issue is covered in the submission made above. However, since it is argued that the cash be held as Benami property. It is defined in section 2(8) of PBPTA, 1988 to mean any property which is the subject matter of a Benami transaction nd also includes the proceeds from such property. As explained earlier, learned I.O has failed to bring the transaction within the ambit of “Benami Transaction” or to hold the cash as “Benami Property” whose proceeds are represented in the form of cash, there cannot be a question of holfing the cash as proceeds of a Benami property. There is not an iota of evidence to infer such a conclusion.
3. Learned I.O urges then in the reference that your Honour may hold transaction as Benami transaction in respect of a Benami property and the cash as Benami proceeds-
The suggestion would be a travesty of justice if it is so held , particularly in the want of any evidence to suggest such a possibility. It is neither a case of Benami transaction of any Benami property and nor a case of the cash being proceeds of a sale of Benami property. Such a suggestion on the part of learned I.O deserves to be dismissed, ignored and drpped. 
4. Pass such order holding any other relevant property as Benami property and/or proceeds of Benami property in this case as deemed fit. Such a reference is uncalled for and would be a pure case of surmises, presumptions and full of bias and prejudice. 
Whether Provisional attachment under section 24 (1) of the PBPTA in the case is valid and lawful?
The basic requirements to be fulfilled in accordance with section 24 (1) of PBPTA require:
1. Material in possession of learned I.O on the basis of which he can form his belief regarding any person alleged to be a Benamidar in respect of a property. In the present case, there is complete absence of any such material on the basis of which, D.1 could be held as Benamidar of the cash found. In fact, learned I.O even lacks any information in his possession by which he could form such a belief.
2. Borrowed satisfaction of learned I.O: It is clear from the proceedings that parallel proceedings were being conducted by the Police authorities as well investigation directorate of the Income-tax Department and learned I.O has made these inquiries as sole basis to arrive at the findings by following the conclusions sought to be provided in these inquiries. He has simply repeated whatever findings are conveyed to him by these authorities. In fact, in the course of the proceedings before learned I.O, witnesses and family members of D.1 have filed documents, affidavits, copies of bank accounts, returns of income but except denying or rejecting the evidence, he has not done any inquiry of his own. In the present case as already noticed, the reasons to believe contain not the reasons but the conclusions of the ITO (Investigation) Anand one after the other who summoned witnesses and others for recording their statements. Conclusions of learned I.O are at best a reproduction of the conclusions in the investigation report of ITO (Investigation) Anand, which indeed is borrowed satisfaction.
3. Burden of proof: Natural principle as per section 101 to 103 of the Indian Evidence Act, 1872 is that burden is upon the person who makes the allegation. It is settled law that principally the one who makes the allegation is the person upon whom the burden lies and if he fails therein to discharge the said burden then proceedings initiated by him would also fail. With respect to Benami law, Hon’ble Supreme Court upheld these principles in a number of cases before the Original Act of 1988 was amended in 2016. It was pointed out by Hon’ble Supreme Court in Shib Kumari Devi v Jagdish [1962 BLJR 314 (SC)] that it is well established that burden of proving that a Benamidar sale is Benami lies on the person who alleges the transaction to be Benami. This burden has to be strictly discharged by adducing legal evidence of a definite character which would either directly prove the fact of Benami or establish circumstances unerringly and reasonably raising an inference of that fact. The said issue was also examined and upheld in the case of Jaydayal Poddar v Bibi Hazra AIR 1974 Sc 171. In yet another case in Bhim Singh v Kan Singh, Supreme Court dealing with a Benami matter reiterated that the burden of proof is on the person making the allegation and hence it was incumbent upon the authorities to prove that the property is in fact held for the benefit of a particular person for the definition ro be applicable.(1980) 3 SCC 72. Even under the amended law of 2016 there is no provision stipulating the shift of burden upon the defendant. There is neither any provision wherein a presumption has been made regarding the existence of a fact favouring the authority who is alleging that a transaction /property is Benami and issuing a show cause notice to that effect nor there is any assumption against the person to whom such notice is issued. The existence of the ‘benami’ transaction has to be proved by the authorities i.e., the person who alleges the transaction- Sitaram Agarwal v Subrata Chandra [2008 7 SCC.  716. Very recently, the Appellate Tribunal for PMLA, 2002 discharging function under the amended amended PBPTA in Shri Ramneek Singh v Initiating Officer, BPU Circle 1, Chandigarh, FPA-PBPT-3/CHD/2018 held that in proceedings pertaining to Benami property/transaction,it is the Initiating Officer who is the party assering the existence of Benami transaction the burden of proving such assertion qua cogent evidence is upon the Initiating Officer only and unless such burden is discharged the other party is the  not legally obliged to be called upon to prove his case. It is for this reason that the Initiating Officer has been empowered that he may with the assistance of police or any other agency or authority ascertain facts and circumstances of a case, collect the evidenceand trace out the origin of Benami transaction and put his mind determining the issue concerning any person, place, property, assets, documents, books of account or other documents. This power is given for the reason that the consequences of holding a property as Benami divests the ownership over that property which gets confiscated by the Government affecting “Right to Property” enshrined to a citizen under the Constitution of India and depriving a person of the ownership over his property.  Copies of Case laws relied upon above shall be placed and filed for kind consideration of Hon’ble Adjudicating Authority at the time of hearing of the reference.       

4. Therefore effectively the connotation of the belief that D.1 is a Benamidar of cash which learned I.O is required to form under section 24 (1) of the PBPTA implies that learned I.O has to clearly record following in his reasons:-
(a) What is the relevant arrangement or transaction which is being treated a Benami transaction?
(b) Which clause of Section 2 (9) is applicable to the facts and how it is believed that necessary conditions in the relevant definition gets fulfilled?
(c) Whether the cash is held in the name of D.1 or he holds it being proceeds of some property for which consideration was given by some other person?
(d) Who is the beneficial owner for whose benefit the cash was being held by D.1 even if he is fictitious or not traceable?
(e) Cogent reasons or grounds to state that D.1 holds the cash for the benefit of beneficial owner also specifying what benefit is attributable to the beneficial owner even if untraceable or fictitious? Before saying that beneficial owner is untraceable or fictitious, learned I.O is required to show that D.1 holds cash for someone else’s benefit. In the present case, even this sub-clause (*D) would not apply as presuming for a moment but denying at the same time, substantial amount of cash is held by the head of the family who may be treated as ‘Karta’ of the family as except one.
(f) There may be situations where persons might have received the propery for his own benefit but not have the relevant document/evidence to prove the source. The owner of the property may be enjoying it as his own property but unable to explain its source. In such a situation even section 2 (9)(D) cannot be invoked. Only the proceedings of some other legislations, say under the Income-tax Act, 1961 may be takenup where the Assessing Officer concerned may make the presumption and levy tax upon the value of property of which source is unexplained as deemed income. Once it is shown or proved on facts that someone other than the owner provided consideration for propertyand also that the owner holds the property not for his own benefit but for the benefit of the real owner , the presumption in sections 69/69A of Income-tax Act, 1961 may not be applicable. In the present case, learned Assessing Officer has proceeded in law to make assessment under the provisions of the Income-tax Ct, 1961 and completed the same for certain assessment years in their respective hands holding the amounts explained by them as of their ownership in the course of proceedings before Police authorities, ITO (Investigation), Anand as well before learned I.O, BPU, Surat.  Copies of the assessment orders completed by learned Assessing Officer shall be placed and filed at the time of hearing of the reference.
Prayer:  It is prayed that the reference made by the I.O is vague, illegal, uncalled for and against the provisions of the PBPTA, 1988 read with the Amended Act of 2016 for following among other reasons as submitted above:-
1. Learned I.O’s inference that the transaction is a Benami arrangement lacks any evidence and are based on surmises and conjectures. Since, learned I.O has failed to establish a Benami transaction, the cash seized cannot be taken as Benami property because consideration itself indicates payment of money. 
2. [bookmark: _GoBack]Learned I.O’s suggestion to treat the transaction within the ambit of section 2(9) of the PBPTA is beyond comprehension. The maended definition of Benami transaction in section 2 (9) has four sub-clauses (A), (B), (C) and (D) and each has to be read, keeping in mind that the definition begins with the base line “Benami transaction means”- and as such they are independent of each other. Learned I.O is unaware of the legal position that Hon’ble Adjudicating Authority does not have authority to change the character of reference by stepping into the shoes of learned I.O. Powers of Hon’ble Adjudicating Authority are provided in section 26 of the PBPTA. Since in the reference learned I.O fials to invoke alleged transaction in any of the sub-clauses (A), (B), (C) and (D), the reference itself is void and ab-initio illegal.
3. It is improper, illegal and beyond jurisdiction to refer the transaction for passing of such order holding the said transaction as Benami transaction because it is for learned I.O to hold the transaction as Benami under any of the sub-clauses of section 2 (9) of the PBPTA and it would b open for Hon’ble Adjudicating Authority to agree or disagree with the view of learned I.O.
4. It is again beyond the jurisdiction of both that of learned I.O as well of Hon’ble Adjudicating Authority to hold any ‘other’ property as Benami except the ‘subject’ property under consideration.
It is therefore prayed that Hon’ble Adjudicating Authority be pleased to hold the reference made by learned I.O as void, vague, uncalled for, without evidence, beyond jurisdiction and untenable in law and to hold the property not to be Benami. It is further prayed that provisional attachment passed may kindly be revoked.     
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