BEFORE HONOURABLE INCOME TAX APPELLATE TRIBUNABENCH ‘  , Chandigarh
                                     ITA ___________ of 2022

Jimmi Resorts Pvt. Ltd	.				….                       Appellant

V/s

Asst. Direcror of Income Tax 
(International Taxation), Chandigarh			….                    Respondent

Affidavit In support of Prayer for condonation of delay in filing appeal

I, ______________________, Son of Mr. ____________________________-, Age ______ years, Director, Jimmi Resorts Pvt Ltd., Ludhiana, (In short, the Company) do hereby state on oath and solemnly affirm as under:

1. The Appellant Company is before this Hon’ble tribunal challenging the order of the Commissioner of Income-tax (Appeals), [In short, the CIT (Appeals)]- 43 New Delhi, dated 24/01/2017 passed under Section 250 of the Income Tax Act, 1961 (In short, the Act) for the Assessment Year 2011-12. The issue in this appeal pertains to order under section 201(1)/ (1A) of the Act declaring the applicant, an assessee in default for failure to deduct tax at source on the payment of sale consideration to the seller towards the purchase of agricultural land;
2. I state and submit that the appellant is a Private Limited Company engaged in the business of acquisition of property units and consolidating them in due course for large scale farming operations. During the financial year 2010- 11 relevant for the assessment year 2011-12 the company purchased agricultural land admeasuring 8 kanals and 5 Marla situated at village Jhande, Tehsil & District Ludhiana. The total purchase consideration for the land was Rs. 58, 80, 000/- Which was paid to Shri S. Rachhpal Singh, Vide Sale deed dated 10 December 2010; 
3. I state and submit that all interests in the said land were assigned to Shri S. Rachhpal Singh under an irrevocable power of attorney executed on 5th August 2010 executed by Ms. Karamjit Kaur Resident of 162, pipeline road Winnipeg, Manitoba, Canada in favour of Shri S, Rachhpal Singh, the father of Ms. Karamjit Kaur;
4. I state and submit that the learned assessing officer (In short, the AO) initiated proceedings under Section 201 of the Act with the issue of show cause notice dated 4th March 2013, asking to show cause why the appellant should not be treated as an assessee in default under section 201 of the Act for failure to deduct tax at source on consideration for purchase of land as the sale deed was executed by the resident Indian on behalf of the non-resident seller; The appellant filed detailed reply to the show cause notice on 2nd May 2013, 16 May 2013 And 26 June 2013 explaining that: 
(i) the payment for purchase of the land was made to Shri Rachhpal Singh who was a resident,
(ii) the transfer of all interests and rights in the land would come within the ambit of the term ‘Transfer’ as defined in section 2 (47) of the Act; and 
(iii) (iii)The land was an agricultural land not covered by the definition of ‘capital asset’ and therefore there was no requirement for the Applicant to deduct tax at source.
5. I state and submit that learned AO after considering all the replies rejected the explanation given by the appellant and passed order dated 3 February 2014 under section 201 (1)and 201 (1A) holding that the appellant ought to have deducted tax at source under section 195 of the Income Tax Act 1961 amounting to Rs. 12,11,280/- and thus committed default under section 201 (1) of the Act;.
6. I state and submit that Being aggrieved by the order of the learned AO passed under section201 (1) and 201 (1A) of the Act, the appellant filed appeal before learned CIT (Appeals) 43 New Delhi;
7. The appellant company appointed Chartered Accountants’ firm KPMG to represent the applicant in the appeal before CIT (Appeals). Accordingly, time to time submissions were made before learned CIT (Appeals)who however confirmed the order of learned AO in his order dated 24 January 2017 on the ground that the payment has been made to a non- resident seller and that the appellant ought to have deducted tax at source under section 195 of the Act;
8. I state and submit that after the impugned order was passed by learned CIT (Appeals), the company was advised by the Chartered Accountants’ firm. KPMG that the company should not challenge this order of learned CIT (Appeals) further in appeal as there are no merits in the case of the Appellant;
9. I state and submit that relying and accepting the advice of the Chartered Accountants, the Appellant Company did not prefer any appeal against the order under Section 250 of the Act dated 24 January 2017 before the Income Tax Appellate Tribunal (In short, the ITAT);
10. I state and submit that subsequently the learned AO also initiated penalty proceeding under section 271C of the Income Tax Act 1961 and passed an order dated 1st May 2017 imposing penalty of Rs. 12,11,280/ which was confirmed by learned CIT (Appeals) on 22/08/2019. It is at this stage that the Company realised the grave situation to which it stood exposed by an ill advice of the authorised representative.
11. I state and submit that in the course of proceedings under section 201(1)/(1A), the appellant sought to claim the land being an agricultural one and not a capital asset which claim was not adjudicated and grossly ignored by learned AO;
12. I state and submit that before learned CIT (Appeals) once again the applicant made submissions in this regard which were rejected with no discussion on the merits of the claim, by him by holding that the applicant made bald statement;
13. I state and submit that in spite of our best efforts, proper value of the land could not be ascertained to work out amount of capital gains as the land was acquired long back. This exercise took some time;
14. I state and submit that the company sought to take recourse to Vivad Se Vishwas Scheme (VSVS, in short) as well one time settlement before the Settlement Commission which again was advised to be inapplicable on the facts and circumstances of the case;
15. I state and submit that after the order dated 22.08.2019 of learned CIT (Appeals) against the penalty under section 271C of the Act, the nation faced an unusual pandemic in the form of Covid-19 putting life of the entire country at standstill and restriction of movements due to fea of death made the task of finding a legal solution to the problem extremely difficult to which the Company was exposed;
16. I state and submit that after the year 2021 when the nation was returning to normalcy, the applicant discussed the problem with one of the Chartered accountants friend in Mumbai who advised to seek assistance of advocates, M/s Dave & Padvekar Associates, Mumbai in the matter;
17. I state and submit that we apprised the advocates of the correspondences with the Chartered Accountants firm, KPMG representing our matter then and the concern and embarrassment caused to the company by the orders of the authorities below. The entire set of exchanges of E-mails exchanged by and between the company and the chartered Accountants shall be filed in the course of hearing of the prayer made for the candonation of delay. The period of  of delay involved in filing the appeal is worked out as under:
18. 1. Date of order under section 201(1)/(1A)- 03/02/2014;
2. Date of order of CIT (Appeals) in order against orde under section 201(1)/ (1A) -				24/01/2017;
3. Date of order imposing penalty under section 271C- 01/05/2017;
5. Date of order of CIT (Appeals) confirming the penalty- 22/08/2019;
6. Period of delay with reference to item (2) above
(a) Falling in the year 2017- 158 days
(b) Falling in the years from 2018 to 2021-1460 days;
(c) Falling in the year 2022 till the date of presentation of appeal in the ITAT- ----- days;
(d) Total delay-			     --------days.
19. I stae and submit that It would not require Solomon’s wisdom to perceive that the delay is colossal but what is to be seen is whether the appellant is guilty of negligence and sheer carelessness and if it had sufficient cause which can be demonstrated then delay may be condoned in the interest of substantive justice. The set of correspondence with the chartered accountants shall confirm the distress faced by it and circumstances in which the company was driven with its exposure to substantial high demand in view of orders of the authorities below which were unjust; 
20. [bookmark: _GoBack]The appellant company was acting in bonafide belief on the advice of the Chartered Accountants’ firm, KPMG.  Hence the delay of 1869 days may kindly be condoned and appeal be heard in the interest of substantive justice. No prejudice can be caused to any party involved, in specific, to the Revenue if the appeal filed by the applicant is heard by Honourable Bench on the merits of the case.
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