In the Income Tax Appellate Tribunal
‘__’ Bench, Delhi
ITA No.278/PUN/2014 

Mr. Umesh S. Shetye (Deceased)		)
Ratnagiri – 415 612.				)      …. Appellant

V/s

Dy. Commissioner of Income Tax		)
Ratnagiri.						)       …. Respondent

AFFIDAVIT

		I Ujawala U. Shetye, Age 58 years, widow of Late Shri Umesh S. Shetye, r/o Flat No.202, 2nd Floor, A Wing, Sairaj Apartments, Teli Ali Bazar Peth, Ratnagiri – 415 612, do hereby, in support of my prayer for the restoration of appeal in terms of Rule 24 Of the Income Tax (Appellate Tribunal), Rules, 1963 (In short. ‘the Rules’ ) on solemn affirmation state as under:

1.		I state that My Husband Late Shri Umesh. S Shetye died on 22/04/2019 and I am one of the Legal Heirs of the Late Appellant, as per the Legal Heir Certificate issued by the Addl. Civil Judge (Jr. Division), Civil Court at Ratnagiri, vide its Legal Heir Certificate dated 18/12/2019.

2.		I state that an application under Rule 24 of the Rules, seeking to recall the ex-parte Order dated 29/06/2017 passed in the appeals bearing numbers ITA No. 278/PUN/2014 & ITA No.279/PUN/2014 has been filed which are pending for consideration before this Hon’ble Bench.
3.		I state that my Late Husband, Shri Shetye had filed appeal bearing number ITA No 278/Pun/2014challenging the impugned Order passed by Learned Commissioner of Income-Tax (Appeals), [ in short, the CIT(A)], Kolhapur for the assessment year 2009-10. The Appeal was heard ex-parte in absence of the appellant and was dismissed vide Order dated 28/07/2017.

4.		I state that while dismissing the appeal Hon’ble Bench made following observations in para (3) of the ex-parte Order, more particularly to the effect that the Appeal was adjourned from time to time and on 06/04/2017, the Counsel also withdrew his Power of Attorney (POA). It was further observed that fresh notice was served on the Assessee and appeal was fixed for hearing on 29/06/2017. As observed by the Hon’ble Tribunal on the date fixed for hearing i.e. 29/06/2017, none appeared on behalf of the Assessee.”

5.		I state that there was sufficient cause for non-appearance of my Late Husband when the appal was called for hearing on 29th June, 2017, by the Hon’ble Bench which requires restoration of the appeal to be decided on merits and in accordance with law. 

6. I state that my deceased Husband could not appear on that day as he had serious health issues, being critical and bed ridden for a long time since past. 

(a)	I state that on 13/10/2014, he became suddenly unconscious and he was rushed to a hospital. It was medically diagnosed that he had a Brain Stroke/ haemorrhage due to very high blood sugar level. He was then hospitalised for several days due to the Brain Stroke/Haemorrhage.

(b)	subsequently on 15th November, 2015, he (the Appellant) suffered massive Heart Attack remaining very critical for many days.  He was under medical advice for complete bed rest and restrictions were put on his travelling and movements. 
 
(c)	I further state that, my Late Husband then suffered from abdominal medical emergency and his health become very critical and was totally bedridden for a further long period.

(d)	I further state that on 21/05/2016, my Late Husband suffered from high fever due to an unknown infection and again was hospitalised, this time, in Parkar Hospital, Ratnagiri. 

(e)	I further state that, my Late Husband lost vision of his left Eye in the year 2016 and was left with right Eye. He started losing the vision of the right Eye also. Hence, he was given the laser treatment in the month of January, 2017 at Shivam Retina & Laser Centre, which proved to be ineffective. My Late Husband was advised to undergo eye surgery to save the vision of his right eye. He was operated on his right eye on 23/10/2017 at Shivam Care Hospital but lost vision of his right eye as well. & Became blind. 

7. I state that on the date when the appeals were listed, he could not remain present due to critical health condition as stated above.

8.		I state that the health of my late husband was in critical state since 2014 and in view thereof he was unable to live his normal life. I state that my Late Husband was seriously ill on 29-06-2017 due to above-mentioned health complications and was bedridden and died on 22-04-2019.

9.		I state that the critical health condition of my Late Husband was also brought to the knowledge of the Counsel and Consultant representing our matters also. I state and submit that due to abovementioned critical health condition of my husband, he could not remain present on 29-06-2017 in the Hon’ble Tribunal for hearing.

10.		I state and submit that Rule 24 of the Income Tax Appellate Tribunal, Rules, 1963 reads as under:

“24.	where, on the day fixed for hearing or on any other date to which the hearing may be adjourned, the Appellant does not appear in person or through an authorised representative when the appeal is called on for hearing, the Tribunal may dispose of the appeal on merits after hearing the respondent.”
Provided that where an appeal has been disposed of as provided above and the appellant appears afterwards and satisfies the Tribunal that there was sufficient cause for his non-appearance, when the appeal was called on for hearing, the Tribunal shall make an order setting aside the ex parte order and restoring the appeal.
9.		I state that my Late Husband was looking after and handling my Income Tax matters also. I state that critical health condition of my Late Husband was informed to my Counsel and Consultant also. I state that due to abovementioned critical health condition of my husband, I also could not remain present on 29-06-2017 for hearing before the Hon’ble Tribunal as I was mentally disturbed & I needed to be with my Late Husband to look after his critical ill health. I further state that I was not aware when my Appeal was disposed of ex-parte. I came to know about disposal of my appeal only in January 2020 along with other appeals. In respect of other appeals, all the appeals were filed before this Hon’ble this Hon’ble Tribunal in March, 2020, which were subsequently withdrawn under Vivad se Vishwas Scheme. However, I did not have any copy of the order passed by this Hon’ble Tribunal. Despite repeated requests for the copy of the order passed, my consultant Mr. Limaye (Based in Ratnagiri) was also unable to provide me the copy of the Order and therefore, this non- cooperation from my consultant further delayed and prohibited me in filing any appeal or application in time. Thereafter, in the month of March, 2020 there was a lockdown due to COVID-19 pandemic and no action could be taken during the period of lockdown. It was only in January, 2021, when I received a proper legal advice and made an application for Certified True Copy (CTC) of the order on 8/02/2021 passed in this appeal.

10.		I state and submit that there was a sufficient cause for my Late Husband for not remaining present on 29-06-2017. I further submit that the amended time limit in Section 254(2) is not applicable when the Appellant files an Application to the Hon’ble Tribunal under Rule 24 of the Rules with prayer to recall the ex-parte order. In support of my above contention, I rely on the following judicial pronouncements:
1) Golden Time Services (Pvt.) Ltd. V/s. Dy. CIT
[2020] 113 taxmann.com 524 (Delhi)
2) Pradeep Kumar Jindal V/s. Pr. CIT – 7, New Delhi
W. P. (C) 2229/2021, Judgment dated 19/02/2021

11.		I state that no time limit is fixed for filing the application for restoring the appeal decided “ex-parte”. Hence, his application is well within time.

		It is, therefore, prayed that the ex-parte Order in Appeal No.278/PUN/2014 dated 26/07/2017 may be recalled and be restored to the file of the Hon’ble Tribunal and same may be decided after affording a fresh opportunity to argue matter on merits and put forth case on my version.



(Smt. Ujawala U. Shetye)
Legal Heir for
 Late Shri Umesh S. Shetye

VERIFICATION



I, Smt. Ujawala U. Shetye, Age 58, Legal heir of Late Shri Umesh Shrikant Shetye, do hereby declare that what is stated above is true to the best of my information and belief.




(Smt. Ujawala U. Shetye)
Legal Heir for
Late Shri Umesh S. Shetye


Date: 

Place:


