
BEFORE HON’BLE AUTHORITY FOR ADVANCE RULINGS, MUMBAI BENCH
APPLICATION Nos. 1373 of 2012 & 1374 of 2012
Applicants: M/s Essar Communications Ltd. & M/s Essar Com Ltd.
Following issues emerge from the order dated 20th July, 2015 passed by Hon’ble Authority under Section 245R (2) of the Income-tax Act, 1961 (hereinafter referred to as “the Act”) & the issues raised by the two applicants in their respective applications. Even the two applicants have addressed the issues by way of common arguments: -
Part- A
This Part deals with following aspects involved in the applications:
1. Whether the two applicants, namely, M/s Essar Com Ltd (ECOM, in short) & Essar Communications Ltd (ECL, in short) can be allowed admission at the threshold stage:
(a) in the context of previous joinder as intervenors by their applications made on 24/05/2011 in terms of Rule (5) read with Rule (28) of the Authority for Advance Rulings (Procedure) Rules 1996 [The Authority Rules, in short] in the application filed by Euro Pacific Securities Ltd. (In short, “EPSL”) being Application No 982 of 2010 & 
(b)Further, for the reason that the two applicants did not disclose or rather suppressed in their respective applications the fact of joining in that application as intervenors which was a relevant and a material fact EPSL withdrew its application on 01/07/2011 in their presence in the proceeding to which the two present applicants were parties to the hearing of such application for the withdrawal by EPSL. This fact is evident from the order dated 01/07/2011 of the Hon’ble Authority dismissing the application of EPSL as withdrawn.
2.Without prejudice to the above, Whether the question raised by the two applicants could be said to be hit by item (i) of the 1st proviso to section 245R (2) of the Act for the reason that proceedings as well question could be said to be pending before any income-tax authority (in this case before learned Assessing Officer) who was making enquiries from the two present applicants in terms of Section 133(6) of the Act and raising questions in this regard, which fact has been confirmed by the two present applicants in Para (4) of their identically worded intervention applications filed on 24th May, 2011. It was this fact which made the two present applicants to join in the Application No. 982 of 2010 filed by EPSL as intervenors in the proceedings under Section 245R (4) of the Act.
These issues are being dealt in seriatim now.
[bookmark: _Hlk19309899][bookmark: _Hlk19185006][bookmark: _Hlk19185050]1.It is a fact that the two intervenors joined the applicant, EPSL in its application No 982 of 2010 on an admitted plea that they were vitally concerned, interested and affected in the principal issue on which ruling was being sought for by EPSL and on being asked unequivocally stated that Rule (5) & Rule 28 of the Authority for Advance Rulings (Procedure) Rules 1996 [The Authority Rules, in short] enables the two intervenors to join the application filed by EPSL. 

[bookmark: _Hlk19187245]It may be significant to mention that these Authority Rules are unique and exceptional in the sense that in no other Chapter of the entire Income -tax Act, 1961, such provisions exist. An analogy of these provisions can be found in Rule 8A, Rule 10 (2) & Rule 1 of Order 1 of the Civil Procedure Code of 1908 (“the CPC”, in short). Even the withdrawal of an application of this nature filed in the course of consideration of an application by an applicant under section 245Q (1) of the Act would require to be dealt in the manner provided under Rule (3) & (5) of the Order 23 of CPC. The uniqueness of the provisions of the aforesaid Rules could not come up for consideration by Hon’ble Authority except in the case of General Electric Pension Trust, in re reported in [2007] 159 Taxman 213 (AAR) where it was held: 

“A perusal of Rule 5 discloses that the power conferred on the Authority is couched in very wide terms. It speaks of determination of the application filed under section 245Q (1) of the Income-tax Act, 1961(for short ‘the Act’) and such other applications, petitions and representations of an interlocutory, incidental or ancillary nature after giving due opportunity of being heard to the parties. The ultimate object of determination of the interlocutory of application, petition or representation is for a complete and effective disposal of the section 245Q (1) application. It follows that the power thereunder is meant to be exercised before the disposal of the application filed under section 245Q (1) of the Act and not thereafter.” [Emphasis supplied]. It further held that the Rule 5 cannot be invoked after the pronouncement of the ruling. 

Rule (5) for the sake of ready reference is reproduced as under:

“Powers of the Authority
5. The Authority shall hear and determine the application made under sub-section (1) of Section 245Q of the Act and such other applications, petitions and representations of an interlocutory, incidental or ancillary nature as may be necessary for a complete and effective disposal of the application, as the Chairman may by general or special order direct.” [Emphasis supplied]

Once the intervenors who wished to be heard as intervenors
& filed their applications which were admitted after hearing all the parties concerned, the Hon’ble Authority made them necessary parties as co-applicants having the same cause as was of the EPSL. This conclusion would get supported from a conjoint reading of the aforesaid Rules (5) and (28) with Rule (2) (d) & (2) (k) of the Authority Procedure Rules. The withdrawal order passed on the application of EPSL was also heard along with the intervenors and Revenue and the application filed was dismissed as withdrawn and the said order of withdrawal shall have an equal effect on the petitions of the intervenors. 

This would be clear from the provisions of Rule 28 of the Authority Procedure Rules, which reads as under:

“Procedure in case of other applications-
28. The provisions contained in these Rules for the hearing and disposal of application under section 245Q (1) shall apply, mutatis mutandis, to the hearing and disposal of all other applications, petitions and representations before the Authority.” [Emphasis supplied] 

It is in this context that it was submitted for & on behalf of Revenue that the joining of the two present applicants in the Application No 982 of 2010 filed by EPSL requires to be read, appreciated and interpreted keeping in view the relevant provisions contained in Order I, Rule 1, Rule 8A, Rule 10(2), and Order XXXIII, Rule 1, Rule 3 and Rule 5 of the Civil Procedure Code, 1908 (CPC, in short) as regards the joinder of parties and withdrawal thereof in terms of Rule (3) & (5) of the Order 23 of CPC. case laws interpreting analogous provisions of CPC were relied upon and referred to, in order to canvass that:
(i)The intervenors, that is, the two present applicants require to be treated as co-applicants;
(ii) the two present applicants can’t re-enter as applicants in fresh applications once the application by EPSL is dismissed as withdrawn and liberty is granted only in “other” proceedings; and
(iii) the withdrawal by EPSL can’t be unilateral  for EPSL alone once the two present applicants joined the application of EPSL as intervenors and were heard at the time of withdrawal by EPSL & the two present applicants acquiesced in the withdrawal, particularly when analogous provisions of Rule (3) & Rule (5) of Order 23 of CPC are read with the relevant rules of the Authority Procedure Rules referred to above for a complete and effective disposal of the application which shall include application of the intervenors as well in terms of Rule (5) of the Authority Procedure Rules as reproduced above. .

The compilation volume (2) submitted on 19.07.2019 by Revenue contains the copies of these provisions and related case laws which were not only submitted in the course of hearing but also referred to and explained in order to draw support in favour of Revenue’s submissions. For the sake of ready reference these provisions are reproduced as under: 

Rule (1), Order 1CPC: Who may be joined as plaintiffs- All persons may be joined in one suit as plaintiffs where-
(a) Any right of relief in respect of, or arising out of, the same act or transaction or series of acts or transactions is alleged to exist in such persons, whether jointly, severally or in the alternative; and
(b) If such persons brought separate suits, any common question of law or fact would arise.
Rule 8A, Order1 CPC- Power of Court to permit a person or body of persons to present opinion or to take part in the proceedings-
While trying a suit, the Court may, if satisfied that a person or body of persons is interested in any question of law which is directly and substantially in issue in the suit and that it is necessary in the public interest to allow that person or body of persons to present his or its opinion on that question of law, permit that person or body of persons to present such opinion and to take such part in the proceedings of the suit as the Court may specify.
Rule 10 (2), Order1 CPC- Court may strike out or add parties- The Court may at any stage of the proceedings, either upon or without the application of either party, and on such terms as may appear to the Court to be just, order that the name of any party improperly joined, whether as plaintiff or defendant, be struck out, and that the name of any person who ought to have joined, whether as plaintiff or defendant, or whose presence before the Court may be necessary in order to enable the Court effectually and completely to adjudicate upon and settle all the questions involved in the suit, be added. 
Order 23, Rule 3- Where the Court is satisfied-
(a) That a suit must fail by reason of some formal defect, or
(b) That there are sufficient grounds for allowing the plaintiff to institute a fresh suit for the subject-matter of a suit or other part of a claim, it may, on such terms as it thinks fit, grant the plaintiff permission to withdraw from such suit or part of the claim with liberty to institute a fresh suit in respect of the subject-matter of such suit or such part of the claim.
Order 23, Rule 5- Nothing in this rule shall be deemed to authorise the Court to permit one of several plaintiffs to abandon a suit or part of a claim under Sub-rule (1), or to withdraw, under sub-rule (3), any suit or part of a claim, without the consent of the other plaintiffs.
The phrase “effectually and completely to adjudicate” used in Rule 10(2), Order1, CPC finds its reverberation in the phrase “a complete and effective disposal of the application” used in Rule (5) of the Authority Procedure Rules, 1996 and the intention in both situations seems identical.
In view of the above, the two applications now filed by ECOM and ECIL requires to be rejected outright even at this stage in the course of proceedings under section 245R (4) of the Act.

It may not be out of context here to draw kind attention of Hon’ble Authority to the provisions for withdrawal of application by the applicant contained in sub-section (3) of section 245Q of the Act which lays down that an applicant may withdraw an application within thirty days from the date of the Application. Once the application is admitted and any other application, petition or representation of the nature of interlocutory, incidental or ancillary nature is filed, the same requires to be decided by Hon’ble Authority and no withdrawal could be permitted thereafter. 

In view of the submissions in the course of hearing, provisions of the CPC and the related case laws thereon, it is humbly submitted that the two applicants stand ousted to file fresh applications before Hon’ble Authority for reasons that:
1.A second application cannot be filed for the same cause as the applications filed by the present two applicants were decided in terms of Rule 28 of the Authority Procedure Rules along with that of main applicant, EPSL; and 
2. Hon’ble Authority did not permit the two applicants to file fresh application before the Hon’ble Authority and the liberty was granted to seek reliefs in other proceedings which meant proceedings other than proceedings before Hon’ble Authority. The question pertaining to the transaction under consideration, involving the issue of  taxability of capital gains on the sale of shares of Vodafone Essar Ltd, (In short, “VEL”)  which was deliberated, argued and canvassed by Euro Pacific Securities Ltd,  the present two Applicants and the Revenue  before Hon’ble Authority in Application No 982 of 2010 filed by EPSL and subsequently “dismissed as withdrawn” by the Hon’ble Authority debars the two applicants from raising identical question on the same transaction for the same issue.
Case Laws relied upon & referred to by and on behalf of the Applicants:

The applicants have mainly relied and drew support from judgment of Hon’ble Apex Court in the case of Saraswati Industrial Syndicate Ltd. v. CIT reported in [1999] 103 Taxman 395 (SC) in order to contend that the only purpose of granting an intervention application is to entitle the intervenor to address arguments in support of one or the other side.

Such an argument is totally misplaced when the decision is viewed in the context of the case. Hon’ble Apex Court could not have granted the request of the intervenor in that case as complete facts of the case of the intervenor were not before it and in the absence thereof it would have been travesty of justice to allow the same benefit to the intervenor as was granted to the appellant. Support from the decision in the case of Saraswati Industrial Syndicate Ltd is sought to be extended by drawing support from four other decisions compiled in the digest provided by and on behalf of the applicants which are decisions rendered by special benches of the ITAT. The reliance is again, in all humility would submit that, grossly misplaced as special benches are constituted for determination of issues where contrary decisions are given by different benches on an issue on facts or on a significant legal issue. Revenue has filed copy of the decision in the case of Saipem S.P.A v. DCIT reported in [2003] 86 ITD 572 in its compilation volume (3) submitted on 31.07.2019 at serial number (9) at pages (68) to (75) in order to explain as to in what circumstances, special benches are constituted and how their orders are given effect to.

In the present cases of the applicants, there are specific and unique provisions contained in Rule (5) to admit such applications, petitions and representations and deal with them by provision contained in Rule (28) of the Authority Procedure Rules. These rules are special provisions and requires to be interpreted in its own context and any reliance on other provisions of the Income-tax Act, 1961 would be misplaced and misconstrued.

3. Rejoinder by and on behalf of the applicants on 04/09/2019 on these issues:
In the note submitted in the course of rejoinder on 04/09/2019, following issues are addressed for and on behalf of the two applicants:
1. Suppression of fact of intervention in the two applications;
2. Permission for withdrawal by Hon’ble Authority;
3. Status of being co-applicants in application of EPSL;
4. Intervenors were in the status of impleader;
5. Question raised by the two present applicants was same as that by EPSL;
6. Withdrawal of application by EPSL was commercial arrangement between the parties, that is, between EPSL & the two applicants; and
7. “Other Proceedings” used in the order of withdrawal dated 01/07/2011 by Hon’ble Authority means any proceeding other than the AAR.
Revenue’s response to above points:
Revenue’s response to the arguments canvassed by and on behalf of the two applicants is submitted for kind consideration of Hon’ble Authority: -
1.It is a fact that the two applicants did not mention of this fact in their applications & are now arguing that this suppression of mention of the fact of filing intervention application on 24/05/2011 cannot be said to be a material fact. This contention is grossly misplaced and hyper technical. Annexure 1 which is part of the application contains statement of relevant facts having bearing on the question raised. Once having declared in their intervention applications made on 24/05/2011 that the two applicants were vitally concerned, interested and affected in the principal issue on which ruling was being sought for by EPSL, such an argument is not only fallacious but ridiculous as well. The argument, that the applications are filed with Hon’ble Authority and suppression thereof in these applications could not serve any purpose as this fact ultimately would have come within the knowledge of Hon’ble Authority, is also fallacious and immaterial in the sense that it is the act of the parties which needs to be seen and not what would have happened at a later point of time. This fact could have gone unnoticed with the changes in the constitution of a Bench and changes effected in the respondent-department. There was continuity of persons involved which may be a coincidence.
2. As for withdrawal permitted by Hon’ble Authority is concerned, the argument that it is inherent right of a judicial forum, is not denied. But, the withdrawal would have an effect on both the parties, that is, the main applicant as well on the intervenors.  
3. Status of being co-applicants- If the provisions dealing with the definition of the term “ Applicant” contained in Section 245N (b) of the Act are read with the definitions of the term “ Application” contained in Rule 2 (d), of the term “Order” contained in the same Rule 2 and Rules (5) and (28) of the Authority Procedure Rules, 1996, would result in an inescapable conclusion that the order of withdrawal passed on 01/07/2011 by Hon’ble Authority in the presence of the then applicant EPSL, would include and affect equally the applicant as well the intervenors. By this, the intervenors can not escape the rigor of that order and can have no other status but as co-applicants. The intervenors turned into the status of co-applicants once their application was duly admitted by Hon’ble Authority considering the same as necessary for a complete and effective disposal of the application including that of the intervenors. The term “Application” is defined in Rule 2 (d) of the Authority Procedure Rules, 1996 as to mean an application made under sub-section (1) of Section 245Q of the Act but shall also include, where the context permits, all applications, petitions and representations of the nature referred to in Rule (5). 
The argument that:
(a) the intervenors did not file application in Form 34C;
(b) the intervenors were not given any application numbers;
(c) the intervenors did not frame any question for which advance ruling was sought; and that
(d) there is no concept of co-applicants in the context of proceedings before the Hon’ble Authority,
are misplaced arguments once the scheme of the entire Chapter XIX-B is read in harmony with the relevant Rules. The argument Whether a number is given or not or that application is filed in Form 34C or not, doesn’t lead to decide the status of the applications/applicants. These are purely procedural aspects. Even the payment of fees with the application or not paid would not alter the position. The Rules are to be interpreted in conjunction with the substantive provisions of the Act to construe the true and correct interpretation to make the provisions workable. It is a fact that Hon’ble Authority was required to pronounce ruling in relation to the transaction which involved purchase by the then applicant, EPSL and sale by the two present applicants and whether tax was to be deducted on the gains arising therefrom in the hands of the present two applicants. So once the present two applicants declared that they were vitally concerned, interested and affected in the principal issue on which ruling was being sought for by EPSL, raising separate question in their applications for intervention was a mere formality and their intention to join the applicant, EPSL was very well reflected in their applications that for what purpose and with what intent, the applications for intervention were being filed.
4. Intervenors as impleaders- It was clearly explained by and on behalf of the Revenue that once an application for intervention is filed by intervenors and the Court is satisfied then the Court would implead that person as a necessary party so that effective and complete disposal of the application by the applicant which shall also include applications of the two intervenors can be done. This would have an equal effect on the intervenors as well.
      
5. It has been argued that the question raised in present applications is not the same as the question for which ruling was sought by EPSL in as much as the present applications:

(a) Does not have question on withholding of taxes;
(b) These raise issue on 115JB;
(c) Pertains to different put option agreement of 01/07/2011; and
(d) Amount of consideration is different.
It is a question for consideration whether such issues would radically change the complexion of the case where transaction which requires to be determined remains the same, that is, transaction resulting into arising of capital gains in the hands of the two present applicants on the sale of the Shares of Vodafone India Limited to the seller, that is, EPSL who was an earlier applicant and with whom the present two applicants joined as intervenors before Hon’ble Authority to answer the issue whether tax is required to be deducted towards the capital gains arising to the two present applicants. The arguments canvassed are totally misplaced and irrelevant. Context remaining the same, the situation and circumstance do not alter. In order to consider this argument, let us compare the question raised in both the sets of applications:
	S.No
	           EPSL
	    Present Applicants

	1.
	Whether on the stated facts and law, the transfer of shares of Vodafone Essar Limited, an Indian Company, by Essar Com Limited & Essar Communications Limited, both tax residents of Mauritius, to the applicant is chargeable to tax in India having regard to the Double Taxation Avoidance Agreement between India and Mauritius.
	Whether the applicant is chargeable to tax in India on the capital gains arising from the transfer of shares in Vodafone Essar Limited and revenue authorities should refund to Essar Communications Limited the TDS by EPSL from payment of sale price to the applicant.


From a comparison of the two sets of questions above, one can infer that the essence of the transaction is purchase by one and sale of shares by the other. The determination by Hon’ble Authority is that of the said transaction in terms of the definition of “advance ruling” contained in section 245N (a) (i) of the Act and taxability thereof in the hands of the sellers, that is Essar Com Limited and Essar Communications Limited and the obligation in a fiduciary capacity to deduct tax on gains arising to the purchaser, that is, EPSL.
6.It is further argued that the Revenue alleges that there was a commercial arrangement between the deductor and the deductees in the wake of the withdrawal of application No 982 of 2010 in the form of the deed of amendment dated 01/07/2011, which is not correct for the reason that the applicants decided to sell shares to meet the obligation to repay the debt taken by ECML, the parent company and the decision to withdraw application was taken by EPSL. It is further argued that the intervenors did not had any right to prevent EPSL from withdrawing latter’s application. This argument is grossly fallacious when one views the stipulations contained in the agreement of 01/07/2011 executed by and between the applicants and EPSL along with other parties involved. The applicants recovered a part of the tax liability from EPSL which was falling upon them because of tax deducted at source by the payer, EPSL. On the one hand, the applicants are arguing that their applications had different scenario in the form of amended agreement and on the other, they are seeking to contend that there was no such commercial arrangement. The applicants are thus blowing hot and cold at the same time.
7. Lastly, it is argued that “other proceedings” can not mean proceedings other than before the AAR and only meant proceedings other than the proceedings in relation to EPSL’s AAR application, that is, 982 of 2010. This argument suggests that the withdrawal order of dated 01/07/2011 was only in respect of application filed by EPSL and EPSL was thus barred but not the present two applicants who were at liberty to file fresh applications before Hon’ble Authority. At the same time, it is contended that presuming that CPC is applicable, the fact that the Hon’ble AAR granted permission to the intervenors ‘to put forward whatever contentions they have at appropriate stage in other proceedings’ is similar to the permission granted by a Court to institute a fresh suit under Order XXIII, Rule1, Sub-rule 3 of the CPC. Again, when this contention is examined, it suggests that though EPSL was barred to come up again before Hon’ble Authority nevertheless the intervenors were given liberty to institute fresh application before Hon’ble Authority. If one reads the said direction in the context of this interpretation accorded by the two applicants, there would in fact be no bar even for EPSL to come up with fresh application under section 245Q (1) of the Act before Hon’ble Authority. This is completely misconstrued interpretation and a lame argument. If the order for withdrawal grants liberty to the applicants it would equally be applicable to EPSL and if it bars EPSL, it equally bars the present two applicants. There is no middle course open as suggested by the two present applicants.
Applicants rebuttal on the case laws relied upon by Revenue in this regard:
The applicants in separate note have sought to distinguish the case laws relied upon by the revenue. The distinguishing features as contended by the applicants are discussed in order to stress  and emphasise that the case laws support the submissions made by and on behalf of revenue: -
1. Sarguja Transport Services v State Transport (1987) 1 SCC 5-
It is contended that the judgment discusses Order XXIII i.e. withdrawal of petitions and that the provisions of the Order is not applicable to the applications filed by the applicants & assuming the same are applicable even then in the order dated 01/07/2011, Hon’ble AAR held that the main application is dismissed as withdrawn without prejudice to the rights of the applicant, the Revenue and the intervenor to put forward whatever contentions they have at appropriate stage in other proceedings, in accordance with law. It is thus argued that withdrawal of a suit by a plaintiff does not bar a defendant from filing a fresh suit.
This argument requires to be rejected as if this is accepted then even the rights of the applicant in the main application have also been preserved who can also come in fresh application before Hon’ble Authority. If the present two applicants consider that their rights alone are saved with this liberty the going by the language of the order of withdrawal, even the main applicant can also come as “other proceedings” include proceedings before Hon’ble AAR as is being contended. Such an interpretation is against the spirit of the provisions and bar would be applicable to both the applicant as well the intervenors since the intervenors are integrally connected with the transaction which requires to be determined by Hon’ble AAR.
2.Jonala Sura Reddy v Tityyagura Srinivasa Reddy- 2003 SCC Online AP 63- 
This case relates to suppression of facts & held that the fact suppressed should be material fact. The applicants herein argue that suppression of the fact relating to filing of intervention applications cannot be considered as a material fact as no prejudice is caused to either party on account of non-mentioning of the said fact & further that the Department was not unaware of the proceedings filed by EPSL. Hon’ble AAR did not pass any order on merits. This argument is again misplaced in as much as that suppression of facts is independent of what could be the consequence of such suppression and whether parties are affected or not. It is more on a moralistic ground and to ensure whether the party is coming before a judicial forum with clean hands. Even the fact whether in earlier proceeding decision on merit was given or not by the judicial forum, would not affect the act of suppression which requires to be decided on a standalone basis. The happening of future event of being detected of this suppression & consequence thereof cannot determine whether the applicants did it with some ulterior motive at the point of time when act of such suppression was attempted.
3.Satish Khosla v Eli Lilly Ranbaxy Ltd 1998 (44) DRJ (DB) (Delhi)- In rebuttal, it is being argued by and on behalf of the applicants that there was no decision on merits in the case. Ratio of this decision is aptly summed up by Hon’ble Court at internal Page 119 and running page 40 of the compilation filed by the Department as under:
“In our view, by withholding the plaint of the earlier suit from the Court and by not disclosing that in the earlier suit the respondent has not been able to get injunction, the respondent is guilty of playing fraud on the court as well as on the opposite party and such acts had been done only in order to gain advantage on the other side and to get a stay in the second suit.”
Herein also neither the original applicant, EPSL nor the present applicants in their intervention applications got a decision on merits and Hon’ble Authority had granted liberty only in respect of “other proceedings” to all the three parties involved, that is, the Revenue, the applicant, EPSL and the intervenors [present two applicants]. Yet, the applicants now in order to justify enhanced consideration furnish amended agreement dated 01.07.2011 entered among the same parties who were parties till the last hearing conducted on 24th, 26th and 27th May 2011 but maintain a stoic silence in their respective applications filed under section 245Q (1) of the Act. Are we to examine this suppression simply on the legalistic grounds or one has to approach this act on the part of the applicants on other than legalistic grounds to stop such practices in future where parties would desist from repeating such acts of commission and omission. This fact should be viewed in the context of a very very exceptional observation of the Hon’ble Authority in the order dated 20/07/2011 admitting the applications, which is reproduced as under:
“4. Very strangely, the present two companies i.e. Essar Com Ltd and Essar Communications Ltd filed applications in those proceedings for intervention. This intervention application dated 17.5.2011 was allowed by this Authority on 24.5.2011.
5.These intervention applications were not opposed by the Revenue. The tenor of the intervention application suggests that applicants have claimed that they would be vitally interested in the isuues raised by EPSL in the application dated 24.8.2010 and they would have an interest in the issues involved in the application.
6. Eventually, the said AAR application by EPSL whch was registered as AAR/982/2010 was sought to be withdrawn by the applicant therein. This was permitted by this Authority by an order dated 1.7.2011.
7. Thereafter, the present applicants waited till 26th September, 2012 and came out with the present applications. It is also an admitted fact that they filed their income-tax returns on 29th September, 2012.” [Emphasis supplied]
The conduct of the party can be seen in the context of above observations and therefore the ratio of the judgment in the case of Satish Khosla equally applies to the facts and circumstances of the present applicants.
4. Haldhar Prasad v Giridih Municipality AIT 1989 Pat 321-
It is contended in rebuttal with regard to this case that the facts are similar to Sarguja Transport case. No further comments thus are required and response of the Revenue may also be read with reference to response given in the case of Sarguja at serial number 1 above.
5.SMAMS Meyyappa Chettiar v Seethachi Achi 1936 SCC Online 366 (Mad.)-
It is being argued that in this case a third party wanted to get included as defendant and not as intervenor. This argument is fallacious in the sense that in the cited case in Para (5) which can be noticed at running page (42) of the compilation filed by Revenue it is observed that a preliminary objection was raised before learned single judge that as the earlier writ petition was withdrawn without leave to file a fresh petition on the same cause of action, the present writ petition was not maintainable. The case deals with situation where in an earlier petition while withdrawn, permission to file fresh suit is not given for the same cause of action and thus subsequent suit stands barred. This assertion is being made by the Revenue that the present applicants are barred from filing these applications as they were party to earlier application filed by EPSL.
6.Vaniappa Goudan v NPVLR Annamalai Chettiar -Equivalent citation AIR 1940 Mad. 69/ Civil Revision Petition No 371 of 1939-50 Law Weekly 494 (Mad.) - With regard to this case, it is being urged for and on behalf of the applicants that the facts are similar to SMAMS Meyyappa’s case. This contention is not correct as in this case, Hon’ble Court interpreted the applicability of joinder of parties in the context of Order1, Rule 10 (2) of CPC to hold that the object of the provision in Order1, Rule 10 (2) is that where several disputes arise out of one subject matter, all the parties interested in such disputes should be brought before the Court and all questions in controversy between them should be completely settled in the action. This position is explained by Hon’ble Court at internal Page 496 of the Report with running page 57 of the compilation of Revenue. The decision equally applies to the case of the applicants in the context of Rule (5) and Rule (28) of the Authority Procedure Rules, 1996, which are special provisions applicable to applicants before Hon’ble Authority., whether as applicants or intervenors once the Hon’ble Authority permits them to join the application of the original applicant.
7.Amon v Raphael Tuck & Sons- [1958] 1 QB 357-
It is once again contended that facts are similar to that of SMAMS Meyyappa’s Case with no further comments. It is submitted that the crux of the decision lies in Para 17 of the judgment wherein Hon’ble Court lays down the principle in following words:
“17. The underlying principle regarding the addition of parties is that there must be finality to litigation, and to secure that purpose it would be incumbent upon the Court to add a party whose presence would be necessary to put an end to all the controversy in the litigation finally. This is the view taken by a Division Bench of this Court in 57 Mad 892 in this very case where Sundaram Chettiar Judge. Relying on 5 Mad 52 observed:
If there is a question common to the parties on record and a stranger , as regards the subject matter of the suit or any portion thereof, it should be tried once for all by allowing the stranger to be made a party.” [Emphasis supplied]
This principle equally applied to the case of the applicants once they joined in the application of EPSL and at the time of withdrawal also they were heard wherein the application of EPSL was dismissed as withdrawn. In fact, the intervenors then and applicants now, could have persisted with their contentions before Hon’ble Authority even if the application aws withdrawn because the transaction with reference to sale and purchase of the shares of Vodafone India Ltd and its effect was under consideration in both the cases, that is, that of EPSL and the intervenors.
8.Ramesh Hirachand Kundanmal v Municipal Corporation of Greater Bombay & Ors- (1992) 2 SCC 524 (SC)- 
It is argued in reply that even if the Department contends that ECL/Ecom are proper parties to the suit, the intervenor even if proper party, it does not become a plaintiff or defendant to the suit. This argument devoid of merit when viewed in the context of the definition of Applicant, Application, Rule 2 (d), Rule 2 (k), Rule (5) and Rule (28) of the Authority Procedure Rules, 1996 and read with the provisions contained in Chapter XIX-B of the Act, which are special provisions for the purpose to deal with applications and any other necessary or proper party who wishes to join in the application under section 245Q (1) of the Act and would ipso facto become an applicant with the original applicant and requires to dealt with in a similar manner as that in the case of original applicant and any decision shall apply mutatis mutandis to such joinder party also.
To conclude, it is humbly submitted that in view of Rule (5) and Rule (28) of the Authority Procedure Rules read with other relevant Rules as discussed above with relevant provisions of Chapter XIX-B of the Act and analogous provisions contained in CPC as explained earlier, these applications does not require to be admitted and be rejected for the reason that no subsequent application can be filed in same cause of action after dismissal of the application filed not only by EPSL but even by the Intervenors as withdrawal shall have the same effect on EPSL as well on the case of the intervenors in view of special provisions contained in Chapter XIX-B of the Act read with relevant rules of the Authority Procedure Rules, 1996.
[bookmark: _Hlk19185902][bookmark: _Hlk13080409]2.Without prejudice to the above, Whether the question raised by the two applicants could be said to be hit by item (i) of the 1st proviso to section 245R (2) of the Act for the reason that proceedings as well question could be said to be pending before any income-tax authority (in this case before learned Assessing Officer) who was making enquiries from the two present applicants in terms of Section 133(6) of the Act and raising questions in this regard, which fact has been confirmed by the two present applicants in Para (4) of their identically worded intervention applications filed on 24th May, 2011. It was this fact which made the two present applicants to join in the Application No. 982 of 2010 filed by EPSL as intervenors in the proceedings under Section 245R (4) of the Act;
Answer to this question would be “yes”. As can be seen from the sequence of events, it was quite clear from the exchanges between the two present applicants and the Deputy Director of Income-tax (International Taxation) who was the assessing Officer (“the A.O”) having lawful jurisdiction over the two present applicants that the enquiry was being made to find out whether the capital gains earned by the two present applicants would be subject to tax in India. The proceedings were pending as enquiries were initiated in terms of Section 133(6) of the Income-tax Act. This fact has been confirmed by the present two applicants in their applications for intervention where it is confirmed that questions have been asked by the A.O. In this regard, kind attention of Hon’ble Authority is drawn to the relevant provisions of Section 133 (6) of the Act, relevant extracts of which, for the sake of convenience, is reproduced as under:
Power to call for information.
133. The Assessing Officer, the Deputy Commissioner (Appeals), the Joint Commissioner or the Commissioner (Appeals) may, for the purposes of this Act,—
	(1)
	 
	…

	(2)
	 
	…

	(3)
	 
	…

	(4)
	 
	…

	(5)
	 
	…

	(6)
	 
	require any person, including a banking company or any officer thereof, to furnish information in relation to such points or matters, or to furnish statements of accounts and affairs verified in the manner specified by the Assessing Officer, the Deputy Commissioner (Appeals), the Joint Commissioner or the Commissioner (Appeals), giving information in relation to such points or matters as, in the opinion of the Assessing Officer, the  Deputy Commissioner (Appeals) , the  Joint Commissioner or the Commissioner (Appeals), will be useful for, or relevant to, any enquiry or proceeding under this Act :


Provided that the powers referred to in clause (6), may also be exercised by the Principal Director General or Director-General, the Principal Chief Commissioner or Chief Commissioner, the Principal Director or Director or the Principal Commissioner or Commissioner or the Joint Director or Deputy Director or Assistant Director:
Provided further that the power in respect of an inquiry, in a case where no proceeding is pending, shall not be exercised by any income-tax authority below the rank of Principal Director or Director or Principal Commissioner or Commissioner, other than the Joint Director or Deputy Director or Assistant Director, without the prior approval of the Principal Director or Director or, as the case may be, the Principal Commissioner or Commissioner: [Emphasis supplied]
Provided also …………e
[bookmark: _Hlk19308045]As can be seen from the provision extracted and emphasised above, that where no proceeding is pending before an AO below the rank of Principal Commissioner/Commissioner, he cannot make any inquiry under the section unless prior approval is obtained from the concerned Principal Commissioner/Commissioner.
In the case of the Applicants, since no return was filed prior to the filing of applications for intervention on 24.05.2011 as well the present applications in September, 2012 under section 245Q (1) of the Act, the AO could not have made any enquiry under section 133 (6) of the Act. To enable him to make enquiry, the reason which could be given by him related only to his satisfaction that from the payment to be made for sale of shares of Vodafone Essar Ltd, capital gains would be chargeable to tax in India and the satisfaction thereof would begin from the day when application was filed by EPSL in August, 2010 and the AO became aware of this fact. More so, when in May, 2011, the present two applicants filed their application for intervention as prior to that the AO started making enquiries on those lines. It is inconceivable to think that AO’s enquiries were not directed towards that end as the chargeability of capital gains in the hands of the two applicants on sale of shares of Vodafone Essar Ltd to EPSL and the obligation of EPSL to deduct tax at source from the payment towards the sale consideration to the two applicants, were inextricably and intimately linked with this transaction. To argue that the AO did not indicate his intention to tax the capital gains in the hands of the two applicants in the notices issued under section 133 (6) of the Act, would be too naïve an argument to believe. 
Item (i) to 1st Proviso of Section 245R of the Act works as a bar for Hon’ble Authority to allow the application made before it where the question raised in the application is already pending before any income-tax authority which includes an assessing officer. The term “Application” is defined in clause (c) of Section 245N as well in Rule 2(d) of the Authority Procedure Rules, 1996 which shall include where the context permits, all applications, petitions and representations of the nature referred to in Rule (5) of these Rules. Rule (5) has already been reproduced above. Therefore, at least since the time of filing of the applications of intervention on 24/05/2011, the question of the taxability of capital gains in the hands of the two applicants could definitely be said to be pending before the AO and in particular, when arguments were addressed by all the interested parties in proceedings under section 245R (4) of the Act in the case of EPSL as well the two intervenors who are in present applications are applicants. To deny this reality shall be travesty of justice. 
It would be immaterial and irrelevant a fact even if no question is raised in the applications of intervention by the applicants because the applicants have expressed their concern that they are vitally concerned, interested and affected in the principal issue on which ruling was being sought for by EPSL and thus identity of the question by both, that is, EPSl and two applicants loses distinction and becomes one and the same for both.
For this submission, Revenue has drawn support from a recent ruling pronounced by Hon’ble Authority in the case of G.D. Rungta Educational Foundation being AAR No 1730 of 2015 pronounced on 6th June, 2019. A copy of the Ruling is also filed in the course of hearing. Revenue has also drawn support from the Ruling pronounced in the case of Microsoft Operations Pte Ltd reported in [2009] 178 Taxman328 (AAR) where a similar situation arose concerning the deductor and the deductee and issue was pending before Tax authorities. Hon’ble Authority after due consideration, refused to give ruling as the issue was common to both, that is, the deductor and the deductee.   Judgment rendered by Hon’ble High Court of Andhra Pradesh in the case of DIT (International Taxation) v. Authority for Advance Rulings reported in [2013] 352 ITR 185(A.P) also supports the submission of Revenue that even at the stage of 245R (4) of the Act, the threshold bar provided in item (i) or item (iii) of Proviso to 245R (2) of the Act requires to be considered and Hon’ble Authority would be competent to reject the application. 
It has been argued for and on behalf of the applicants that the two decisions cited by Revenue would not be applicable on the facts and in the circumstances of present applicants. It is agreed that the facts and circumstances in the case of Microsoft Operations Pte Ltd reported in [2009] 310 ITR 328 (AAR) are different but certain facts and circumstances recorded by Hon’ble Authority in that case are similar to the present cases. In this regard, kind attention of Hon’ble Authority is invited to Para (11) of the said report which is reproduced as under: 
“11. In reply to the objection of the revenue, the learned senior counsel for the applicant has contended that a fresh agreement was entered into with MOLC after the merger of Gracemac. Though the terms of the agreement and the rights derived therefrom are substantially similar to the earlier agreements, no proceeding in relation to the applicant in respect of the same transaction can be said to be pending. It is then submitted that the applicant seeks advance ruling on the question whether it is liable to deduct tax at source in respect of the payments made to MOLC in terms of the agreements. The proceedings relating to deduction of tax at source cannot be equated to the proceedings arising out of assessment. In short, it is the applicant's contention that the issue relating to deductibility of tax at source under section 195 of the Income-tax Act is a separate and distinct proceeding which can run parallel to the proceedings arising out of the assessment of Gracemac. The tax withholding issue cannot be said to be pending anywhere, it is argued.
12. Assuming that the question relating to tax deduction at source raised by the applicant can be gone into by this Authority in spite of pendency of the appeal of Gracemac/MOLC, the question is whether we should entertain this application at this stage and hear it on merits. On an anxious consideration, we are of the view that it is not a fit case for admission and handing down a ruling on the questions posed.”
Going further, Hon’ble Authority in the said Ruling lays down guidelines for the purpose of consideration of the threshold bars provided in the said provisions in following manner in Para 12.2 of the Report:
“12.2 Thus, the eligibility criteria for being an applicant and the scope and parameters of advance ruling are set out in the definition clause. Unless the advance ruling sought conforms to the said provisions in the definition clause, the Authority cannot proceed to consider the application. Then comes sub-section (2) of section 245R. That provision is couched in a permissive language - "may allow or reject". The language clearly admits of an element of discretion to this statutory body while passing an order under section 245R(2). Going by the clear language, discretion is implicit in the provision. The first proviso, however, qualifies the operation of the main provision in sub-section (2) by placing certain restrictions or limitations on the exercise of power. Each one of the clauses in the Proviso operates as a legal bar to the entertainment of the application and hearing the same on merits. The Authority is precluded from 'allowing' the application if the application is hit by any of the embargoes laid down in the proviso. On the basis of the facts stated in the application and the other documents forming part of the record as well as on the basis of the comments/objections filed by the revenue, the Authority should first address itself to the question whether any of the three clauses is attracted. Once the conclusion is reached that the application is hit by one or all of the embargoes laid down in the proviso to section 245R (2), the Authority has no option but to reject the application in limine. It is not open to the Authority to ignore the legal bar created by the proviso notwithstanding the discretion conferred on the Authority in apparently wide terms under the main provision i.e., sub-section (2). However, it does not follow that the application is bound to be admitted and heard on merits once the factors set out in the proviso do not come in the way of admission. Still, the Authority has the discretion to reject the application, of course, on germane and weighty considerations. That discretion has to be exercised judiciously keeping in view the spirit and purpose of the provisions concerning advance ruling. The discretion may be invoked in exceptional cases but power to reject on grounds not expressly spelt out by the Statute cannot be ruled out. In other words, the proviso to section 245R (2) does not have the effect of taking away the discretion to reject the application on other unspecified grounds. However, as said earlier, the exercise of discretion must be canalized on proper lines. Avoiding abuse of legal process, incompatible decisions concerning the same parties and anomalous situations are relevant considerations that guide the exercise of discretionary power to reject the application. For instance, in spite of a direct decision of the Supreme Court settling the point against an applicant, if the applicant seeks advance ruling with a view to stall further proceedings, it may then be a fit case to reject the application at the stage of consideration under section 245R (2). Another instance that can be visualized is in a case where the applicant raises frivolous or hypothetical legal issues without factual foundation.” [Emphasis supplied] 
In so far as the case of G.D. Rungta Foundation is concerned, in that case, at no stage the AO questioned that tax was required to be deducted by the payer-foundation from the payments made by it to non-resident payee. The inquiry was only at a preliminary stage by way of verification from the information contained in Form 15CA verified by a chartered accountant. The case of present applicants is much weaker when viewed in the context of the ruling pronounced in the case of G.D.Rungta Foundation since in the course of hearing in terms of section 245R (4) of the Act in the case of EPSL wherein the present applicants joined as intervenors, it was argued for and on behalf of the Department in the course of hearings in the year 2011 that there would exist obligation on the part of EPSL to deduct tax at source on the payments towards sale consideration being paid by it to the two applicants on the capital gains arising to the two applicants on the sale of shares of Vodafone Essar Limited. The applicants have filed their applications much later in the day, that is, September, 2012. It was in this context and under these circumstances that the AO was making enquiries from the two applicants and such enquiries were not in the nature of roving but specific and germane to this issue. 
Therefore, in view of the foregoing discussion, it is humbly prayed that the applications filed by ECOM and ECIL may kindly be rejected without prejudice to the submission which would be made in respect of bar contained in item (iii) of the proviso to Section 245R (2) of the Act as well on the aspect touching upon the claim of benefit being claimed under Article 13, Paragraph (4) of the Double Taxation Avoidance agreement between India and Mauritius.
Part-B
This part of the submission shall be covering, without prejudice to the issues dealt with in earlier Part-A of this submission, following issues: -
1. Whether the transaction leading to the sale of shares of Vodafone Essar Ltd by the two applicants to EPSL would be hit by item (iii) of the 1st proviso to section 245R (2) of the Act, that is, transaction or issue which is designed prima facie for the avoidance of income-tax?,
2. Whether the capital gains earned by or arising to the two applicants would be chargeable to tax in India as against the exemption claimed by the two applicants in terms of paragraph (4) of Article 13 of the Double Taxation Avoidance Agreement (“DTAA”, in short) entered into by the Republic of India and the Republic of Mauritius?; and
3. With reference to issue at serial number (2) above, an allied issue would arise in the context of “residence” of the two applicant-companies as provided in Paragraph (3) of Article 4 of the DTAA. This would include the issue of “control and management” of the applicant-companies.   
In order to appreciate these issues, it is considered appropriate to first set out the transaction and the issues as a whole beginning from the period when Essar group became interested to engage itself in telecom business. This study would be relevant, particularly in the context of words used in item (iii) of 1st proviso to section 245R (2) of the Act, which is reproduced as under:
“Provided that the Authority shall not allow the application where the question raised in the application- 
(i)………..;
(ii)………….;
(iii) Relates to a transaction or issue which is designed prima facie for the avoidance of income-tax………..”
[bookmark: _GoBack]Let us see what is the claim of the two applicants which is made in their respective returns of income. Capital gains shown by the applicants is enclosed h.erewith as Annexure--------
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