Please refer to your order dated 26/07/2021bearing number      ITBA/AST/F/17/2021-22/1034028124(1) disposing our objections to the re-opening of assessment for the assessment year 2017-18 yet providing fresh opportunity to file objections in view of providing us of late copies of certain documents and relevant extract of the statement made by the witness, Shri Rajal Narendra Ashar on whose testimony you are relying to draw adverse inference against us. The procedure adopted to provide relevant extract is against the principles of natural justice as the relevance and context of the testimony can not be ascertained in the absence of full text of the testimony of the witness.
The said order, on the face of it, is bad-in-law, void ab initio and legally untenable  being contrary to the law settled by Honourable Courts and Tribunals including the action of issuing notice under section 148 of the Act.
We wish to draw your kind attention to the provisions of section 153C of the Income-tax Act, 1961(hereinafter referred to as ‘the Act’) as amended by the Finance Act, 2015 with effect from 01/06/2015 and by the Finance Act, 2017 with effect from 01/04/2017 which, inter-alia provides that where the Assessing Officer (hereinafter referred to as ‘the AO’) is satisfied that any books of account or documents seized pertains to , or any information contained therein, relates to, a person other than the person referred to in section 153A, then, the books of account or documents seized shall be handed over to the AO having jurisdiction over over such other person and that AO shall proceed against such other person and issue notice and assess or reassess the income of the other person in accordance with the provisions of section 153A of the Act, if that AO is satisfied that the books of account or documents seized  have a bearing on the determination of the total income of such other person or six assessment years immediately preceding the assessment year relevant to the previous year in which search is conducted. Therefore, your decision that no satisfaction requires to be recorded by the AO of the searched person is erroneous and incorrect.
Section 153C of the Act begins with a non-obstante clause making the provisions of sections 139, 147, 148, 149, 151 and section 153 inapplicable and making the provisions of section 153C of the Act over-riding in nature.  
In the present case as belief to the escapement of income for the assessment year 2017-18 has been formed on the basis of documents seized from Shri Rajal Narendra Ashar and which documents pertains to the assessee as held by your kind Honour. as well information contained in such documents relates to the assessee in the opinion of your kind Honour. Hon’ble High Court of Bombay in the case of Arpit Land (Pvt.) Ltd reported in [2017] 178 taxmann.com 300 (Bom.) have held that the amendment is prospective in nature which would mean that action under section 153C of the Act required to be taken in the present case as search under section 132 of the Act was made in July, 2017 and not under Section 147 of the Act.
Without prejudice to our contention stated above, onmerits, it is seen that belief is formed for escapement of income to the extent of Rs. 1, 31, 15,355/- being two sums of Rs. 34, 05,300/- and another sum f Rs. 97, 10,055/-. As regards, the first item, it is held that this represents cash payment and payment towards cash expenses to Bhagirath Mutha & Co. which forms part of overall bank payments of Rs. 46, 41,89, 676/- as reflected in Pages 130 and 131 read with Pages 127 to 129 of Annexure-A1. 
The other sum of Rs. 97, 10,055 being interest which working can be seen at Page 79 of Annexure A1 on total cash loans of Rs. 3 Crores allegedly lent during the period from financial years 2012-13 and repaid during financial year 2016-17 relevant for assessment years 2013-14 and 2017-18 respectively. Total period for which Rs. 3 crores are alleged to have been lent by Bhagirath Mutha & Co relates to five (5) years.
We strongly deny that we have lent any such sum to Shri Rajal Narendra Ashar. The Department has not found any iota of evidence suggesting any cash flow from our books to Shri Rajal Narendra Ashar. Assuming for a moment but denying at the same time, period involved is five (5) years and therefore the entire sum of Rs. 97, 10,055/- can not be assessed for and in relation to the assessment year 2017-18. It is the same situation in respect of the other sum of Rs. 34, 05,300/- for which there is not an iota of evidence that for what purpose cash payments were made. The paper seized does not belong to the assessee.
We reserve our right to cross-examine Shri Rajal Narendra Ashar if you proceed to draw adverse inference against us on the basis of his statement and request that we may be allowed to cross-examine him being your witness.
There is a catena of decisions of the Courts and the Tribunals holding that additions can not be made merely on the basis of entries found in loose papers/sheets seized from a third person in the absence of any corroborative evidence to that effect.







Kindly refer to your supplementary order disposing our objections. Essentially, following conclusions are drawn in the said order:
1. Proceedings under section 147 of the Income-tax Act, 1961 (In short, “the Act”) with the issue of notice under section 148 of the Act are valid proceedings;
2. Document in the form of loose sheet with transactions recorded is provided;
3. Relevant extract of the statement of Shri Rajal N Ashar is provided;
4. Standard format recording approval of the Competent Authority is enclosed;
5. Distinction is drawn on the facts and the circumstances existing in the case of SABH Infrastructure are distinguishable and decision being not of jurisdictional High Court does not require to be followed;
6. There is live link present in the material and the reasons recorded;
7. Opportunity to cross-examine Shri Rajal N Ashar shall be considered at the time of assessment proceedings; and 
8. Other objections are decided in a pure mechanical manner.
In this regard, following submissions are made for your kind consideration:
1. The Standard format seeking approval and the recording of sanction is missing with your letter;
2. Regarding validity of proceedings under section 147/148 is concerned, we would wish to draw your kind attention to the relevant provisions as it stood for assessment year 2013-14 and are reproduced as under:-
“153C.  Assessment of income of any other person.—Notwithstanding anything contained in section 139, section 147, section 148, section 149, section 151 and section 153, where the Assessing Officer is satisfied that any money, bullion, jewellery or other valuable article or thing or books of account or documents seized or requisitioned belongs or belong to a person other than the person referred to in section 153A, then the books of account or documents or assets seized or requisitioned shall be handed over to the Assessing Officer  having jurisdiction over such other person and that Assessing Officer shall proceed against each such other person and issue such other person notice and assess or reassess income of such other person in accordance with the provisions of section 153A.’.
 Section 153C starts with non-obstante clause relating to normal assessment procedure covered by section 139, 147, 148, 149,151 and 153 in respect of searches made after 31st May, 2003. Once the section 153C is triggered, it is mandatory for the Assessing Officer to issue notice calling upon the assessee to file returns for the six assessment years prior to the year in which the search on took place. If the interpretation as per the doctrine of harmonious construction is accepted, it will mean that during pendency of assessment proceedings under Section153C, separate proceedings under Section 148 may be initiated for making assessment of escaped income, discovered otherwise, than during the  course of search. However, the doctrine of harmonious construction cannot be made applicable in the case of assessment under section 153C. It is a settled position that once proceedings under Section 153C are initiated, then no parallel proceedings under Section 143(3)/147 can be made. Thus, once the conditions as mentioned in the said section are satisfied, then the only route available with AO is to make assessment under section 153Cnot under section 147.Therefore, if the AO has reopened proceedings under section 147 instead of section 153C, in that case the assessment made under 147 will be annulled .The same view has been taken by the various courts in the favour of the assessee that where the AO has reopened proceedings under section 147 instead of section 153C, in that case the assessment made under 147 will be annulled .The same view has been taken in following decisions:-
1[2015] 64 taxmann.com 15) G. KOTESWARA RAO AND OTHERS VERSUS DCIT
12020 (4) TMI 289 – ITAT DELHI – M/S. SAURASHTRA COLOR TONES PVT. LTD. V. ITO
1[2015] 61 taxmann.com 50 (Pune – Trib.)ACIT VERSUS SHRI RADHESHYAM B. AGRAWAL
12018 (11) TMI 1736 – ITAT DELHI – SH. GIRISH CHANDRA SHARMA VERSUS ITO
1[2011] 16 taxmann.com 373 (Amritsar) ITOVERSUS ARUN KUMAR KAPOOR
1[2014] 42 taxmann.com 376 (Chhattisgarh) ACIT v. Sunil Kumar Jain
12016 (7) TMI 258 – ITAT DELHI- RAJAT SHUBRA CHATTERJI VERSUS ACIT
1[2014] 45 taxmann.com 468 (Rajasthan) Mukesh Modi v. DCIT
12012 (9) TMI 1109 – ITAT AMRITSAR- ITO vs. SURINDER SINGH
1[2012] 26 taxmann.com 185 (Agra)ACIT – 6, JHANSI VERSUS VIDIT KUMAR AGARWAL
 .
It is beyond one’s doubt that in the present case:
1. There was search under section 132 of the Act on the premises of Shri Rajal N Ashar and the’ impuned’ document was found in his premises during search;
2. The loose sheet admittedly belonged to him;
3. He has offered the transaction recorded therein as his income in the course of search;
4. The said sheet is a typed one;
5. BMC, the abbreviation which is available on the sheet is written in pencil which can be treated as his attempt to save himself and attribute the transactions on some person other than himself;
6. The assessee was a pancha witness in the course of search proceedings under section 132 of the Act;
7. [bookmark: _GoBack]If the abbreviation “BMC” is related to the assessee, Shri Ashar could state that BMC means the assessee who could have been examined then and there to find out the truth;
8. Shri Ashar in his letter clearly explains that BMC never meant the assessee but was a different person than the assessee;
9. There is not an iota of evidence linking the assessee with BMC.
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