MEMORANDUM OF UNDERSTANDING


This memorandum of understanding is made and executed at Mumbai on this 21st day of September’ 2021

By & BETWEEN

1. PACIFIC MEDICAL UNIVERSITY, Udaipur, incorporated under the provisions of the Pacific Medical University Act, 2014 having its office at Bhilo Ka Bedla, Amberi, NH 76, Udaipur – 313001 (herein referred to as ‘University’ which expression shall unless it be repugnant to the subject or context thereof, include its successors and assignees represented by Mr. Bholaram Agrawal, Mr Rahul Agrawal and Mr Dinesh Kumar Gupta  &

2. Mr Bholaram Agrawal, an Indian citizen with passport no Z3259294, assessed to tax in India by PAN no AASPA4858Q aged about 68 years, son of Late Shri Magni Ram Agrawal residing at 4-A, Fatehpura, Main road, Udaipur – 313001 (herein referred to as the Guarantor No.1 in their individual capacity, which expression shall, unless repugnant to the context herein, include his/her successor, heirs, administrator, executor, legal representatives, beneficiaries and permitted assignees) &

3. Mr Rahul Agrawal, an Indian citizen with passport no Z2531010, assessed to tax in India by PAN no ADCPA3624K aged about 43 years, son of Late Shri Bholaram Agrawal residing at 4-A, Fatehpura, Main road, Udaipur – 313001 (herein referred to as the guarantor No.2 in their individual capacity, which expression shall, unless repugnant to the context herein, include his/her successor, heirs, administrator, executor, legal representatives, beneficiaries and permitted assignees)
(Parties at Sr.2 & 3 individually & collectively may be referred as ‘Guarantors’)
[Parties at Sr no 1, 2 & 3 may Individually and/or collectively known as party of ‘FIRST PART’]

“AND”

FORTUNE INTEGRATED ASSETS FINANCE LIMITED, a company incorporated in India under the provisions of the Companies Act, 1956 with corporate identity number U65923MH2012PLC235450 , assessed to tax in India by PAN no AACCF0388D and having its registered office at Naman Midtown, ‘A’ wing, 21st floor, Unit no 2101, Senapati Bapat Marg, Elphinstone road, Mumbai – 400013 represented by its authorised person Mr………………………………………… assessed to tax by PAN No and having address at ……………………………….., Mumbai (herein referred as the ‘Lender’ or ‘FIAFL’ which expression shall unless repugnant to the context or meaning thereof include its successors in interest, administrators and assignees)
[Party at Sr no.4 may individually and collectively known as party of ‘SECOND PART’]


WHEREAS AND INCLUDES

1. University is validly constituted under the prevalent laws in India and its carrying on the activity of managing colleges, schools and other educational institutions in the state of Rajasthan in the field of MBBS, Nursing, Dental, M.Sc., B.Sc. and Physiotherapy etc.
2. The lender is a corporate entity/ company under the prevalent laws of India and registered as NBFC (Non-Banking Financial Company) with the Reserve Bank of India. It is engaged in the business of providing financial assistance and granting credit facilities in accordance with the guidelines issued by RBI in the form of housing loans, vehicle finance, personal loan etc.

3. It was represented by the University to the FIAFL that it possesses valid and subsisting approvals and permissions from concerned regulatory authority for running of schools, colleges, its operation etc. Therefore, the university and lender have, in principle, agreed that lender shall fund the fees payable to the college, on the basis of the credit analysis of the desired students on such terms and conditions, subject to the discretion of the lender.

AGREEMENTS ENTERED INTO
4. With respect to the impugned loan facilities by the university in respect of advance fees from students, they entered into following agreements including but not limited to these documents. (Herein after collectively referred to as the said ‘Agreements’ and/or ‘loan documents’). 

(a) Subvention agreement dated 20-12-2017
(b) Agreement for guarantee dated 20-12-2017
(c) Agreement for personal guarantee dated 20-12-2017
(d) Agreement by FIAFL with individual borrowers being student / prospective students of the college
(e) Sanction letters issued by FIAFL to the borrowers being student (s)/ prospective students of the college
(f) Student semester fee agreement

MUTUALLY AGREED COVENANTS AMONGST BORROWER, LENDER AND GUARANTOR

5. By subvention agreement dated 20-12-2017 executed between University and FIAFL, it was mainly and mutually agreed, apart from other terms and conditions that FIAFL will provide loans of Rs.19,90,60,000/- (Rupees Nineteen Crores Ninety Lakhs Sixty Thousands only) to the borrowers, on such terms and conditions as may be stipulated by the Lender. On the other side, the university  simultaneously agreed to pay to the Lender, interest at 19.5% per annum on the loans granted by the lender to the borrower(s). The funds shall be utilised towards the construction of hostel building and general purpose working capital requirement.

In other words, in terms of arrangement between the lender and university, the university hereby agreed to assume the liability on account of interest payable by the borrower(s)  to the lender during the period to be referred as the ‘liability period in terms of 10th months, from the date of first disbursement of respective loans to the borrowers till 30 September, 2018’ which is referred as ‘assumed liability for the university’ which may be treated equivalent with ‘subvention period’.  Liability period shall mean and include the liability assumed by the University on account of interest payable by the borrowers to the lender. Moreover, it was also agreed between the parties that the subvention interest paid by the university, for and on behalf of the borrower, during the continuity of liability period (in terms of this agreement), to the lender is non-refundable and shall not make any claim for refund of subvention interest paid to lender, under any circumstances. 
It was also agreed that at the request of borrowers, the lender shall disburse loans to the borrowers by way of instruments drawn in favour of university.

6. By way of a simultaneous Agreement for guarantee dated 20-12-2017 between University and FIAFL, it was mainly and mutually decided that the lender had agreed to lend the advances to students /prospective students, at the request of guarantor for which guarantor shall provide unconditional and irrevocable guarantee for due repayment of facility and payment of all other monies payable by borrower in the form and manner prescribed by the lender. It was also agreed that guarantor shall pay the interest on the facility by and under the subvention period. 

In the event of default of payment of interest and/or principle or any other sum payable to lender by the borrower, the guarantor shall upon demand by the lender forthwith pay to the lender, all amounts which shall become due and payable by such borrower. For this purpose, the demand notice / certificate in writing given by lender shall be sufficient for the action of payments by guarantor. The guarantor had also agreed to indemnify and agreed to keep the lender indemnified against all losses, damages, costs, claims and expenses incurred by lender. This lender possesses absolute rights and privilege to enforce its dues of payment of the facility or any part of payment of the facility by invoking this guarantee. The agreement of guarantee was referring to settle any dispute arising out of this agreement by way of Arbitration under the Arbitration and Conciliation Act, 1996.

7. By way of Agreement of Personal Guarantee dated 20-12-2017 between key managerial person (guarantors 1 and 2) and FIAFL, it was agreed that at the request of university, the lender had agreed to lend the advances to the students /prospective students on the terms and conditions contained in the agreements to be executed between the borrower(s), the university and the lender. This agreement specifically provides that the guarantor shall be jointly & severally provide unconditional and irrevocable guarantee towards the repayment of loans and payment of all other sums in connection with this loan payable by borrower. 

It was agreed to that the guarantor shall upon demand by the lender forthwith pay to the lender all the amounts which shall become due and payable by such borrower and by the university. The demand notice given by the lender shall be treated as sufficient to make payment to lender. It was also agreed that the lender shall indemnify and keep the lender indemnified against all losses for principal sum and interest & other costs incurred by the lender. The lender possesses absolute rights and privilege to enforce its dues of payment of the facility or any part of payment of the facility by invoking this guarantee. The agreement of guarantee was referring to settle any dispute arising out of this agreement by way of Arbitration under the Arbitration and Conciliation Act, 1996.
	
EVENT OF DEFAULT

8. Further, it is needless to mention that reasonably well number of students had made payment to FIAFL towards loan facility. In fact, it was such an arrangement that due semester fees were getting paid towards instalments of FIAFL so that the due instalment gets honoured automatically. In fact, FIAFL had issued no dues / no objection certificate in the name of various students which reflects the bonafide as well as the genuine conduct on the part of borrower(s) and guarantor. Moreover, there had never been any other occasion which caused the lender to issue any notice calling for the repayment of advances and other dues connected with such advances. However, with the outbreak of COVID-19 and consequent issue of the directions of local authorities, the management of the University could not operate any activities of the university / college at the campus so that there was complete lack of communication between the university/college and student- borrower(s). The worsening situation because of Pandemic resulted in a state when during the academic year 2018; university could not get permission for new batch of MBBS resulting in to heavy losses to the University. Similarly, in the academic year 2020, the admission process got delayed for considerable long time due to COVID-19 so that there was financial crunch. As well during the academic year 2019, the University did not receive PG fees from the students of MBBS batches of 2016, 2017 & 2019. Though moratorium was availed, it had increased our loan istalments substantially. It is fairly known fact that education industry was worst affected by the outbreak of COVID-19. The remaining …………… no of students were untraceable and were not in contact or any communication with the university so that there was genuine concern about their fees and resultant instalment of FIAFL. The university had made its sincere efforts to do the needful in this regard but did not succeed. The FIAFL, suo-motu initiated their independent effort in this regard by issuing demand notices directly to the students-borrower(s). As per the clause in guarantee agreement, the FIAFL had issued its demand notice dated 13-04-2021 to university amounting to Rs.10, 14, 66,988/-. 

REQUEST BEFORE FIAFL FOR EXTENSION OF TIME FOR REPAYMENT

9. A reply letter dated 24-4-2021 was filed before FIAFL stating the genuine difficulty experienced by the University and student-borrower(s) during this period of turmoil in the form of zero admissions, inoperative closed colleges, and postponement of NEET & PG exams. By the Government. Though the university had made payment of Rs.10.82 Crores out of total loan obtained of Rs.17.99 Crores so that they can prove their bonafide intention towards the repayment of borrowed amount.. Under the circumstances, a request was made to FIAFL to grant further time for the repayment of balance outstanding amount by 31st March, 2022. The Party of the First Part  gathered information from  public domain and noticed from the Rating Rational dated July 02, 2020 in respect of FIAFL that CRISIL had removed its rating on long term bank facilities of FIAFL from ‘Rating Watch with Developing Implications’ and assigned a ‘Negative’ outlook. The rating was reaffirmed. It was specifically observed by CRISIL that FIAFL has availed moratorium on the principal component of term loan for the month of June,  July and August’ 2020 and on the asset side, the company has selectively offered moratorium to some of its borrowers.  

LEGAL ACTIONS INTITATED BY FIAFL FOR INVOCATION OF GUARANTEE TOWARDS THE RECOVERY OF DUES AND CRIMINAL ACTIONS BEFORE COURT at AHMEDABAD, NATIONAL MEDICAL COUNCIL – NEW DELHI AND ECONIMIC OFFENCE WING, MUMBAI

10. FIAFL without intimating to the university, initiated  proceedings before Economic offence wing, Mumbai and summons was issued for personal attendance and submitting necessary documents. The university had to comply with the requirement of Economic office wing by providing necessary documents and by submitting their statements and explanations. A letter dated 10-02-201 was written to economic offence wing (EOW) that we duly acknowledge our dues and intimated the intention of the parties of the First Part to make repayment by submitting repayment schedule completing last payment on or before 31-10-2021 on the assumption that PG and UG exams will be held on time so that they would have expected revenue to fulfil their commitment.

11. Another case for dishonour of negotiable instrument under Section 138 of the Negotiable Instruments Act, 1881 was lodged before the Additional Chief Metropolitan Magistrate, At Ahmedabad for dishonour of negotiable instruments drawn by the university towards their discharge of guarantee obligation. It was submitted before the Hon’ble Court that the matter is under discussion for internal resolution amongst the parties by submitting fresh instruments aggregating to rupees twenty crores along-with repayment schedule. 

12. FIAFL had filed complaint before the National Medical Commission – New Delhi dated 11th December, 2020 alleging that lately, university defaulted in payment of remaining instalments which explicitly shows the breach of covenant of agreement executed with FIAFL, misappropriation of funds and cheated FIAFL financially by suppressing relevant facts from FIAFL and pleaded for suspension / cessation of their requisite accreditations with further recommendations towards necessary legal and penal actions against university and its authorised signatories. 

13. Meanwhile, FIAFL had issued a letter dated 27-4-2021 intending to terminate Agreement for Guarantee and proposed action to invoke arbitration proceedings on the basis of arbitration clause under the agreement.   

 FIAFL had initiated arbitration proceedings informing to the university and guarantors by letter dated 10-6-2021 by nominating Mr Manoj B Dalvi as Sole Arbitrator, unilaterally under the provisions of the Arbitration and Conciliation Act, 1996 stating that parties have agreed to refer all disputes, differences, claims etc for Arbitration to Sole Arbitrator to be nominated by claimants. A notice dated 25-6-2021 fixing hearing on 16-7-2021 was issued from the office of Arbitrator. A reply letter dated 27-7-2021 was submitted through Advocate to the sole Arbitrator stating that there could not be representation before the sole Arbitrator since the notice itself was received belatedly after a month of hearing date. Request was made to issue another notice fixing fresh date which is yet to be received.

PROPOSED MUTUAL NEGOTIATON BETWEEN THE LENDER AND THE GUARANTOR

14. Under the aforesaid circumstances, the guarantor has requested again to resolve the disputes mutually and without exploring the legal mandates leading to Courts and Arbitrators by submitting a revised repayment schedule by way of letter dated 26th August, 2021. The actual need to submit the revised schedule of repayment has arisen due to unexpected second wave of COVID-19 outbreak so that examination of UG & PG could not be held on time resulting into delay / loss of admissions and fees. The revised repayment schedule is showing last and final instalment on or before the end of month of March’22.
15.  The guarantor hereby agrees to deposit the amount as below to the designated bank account of the lender as provided here under.

Designated Bank account details
Name: …………….
Account no: …………………..
Bank name and Branch: ……………..
IFSC Code: ………………….

The lender shall intimate the other party regarding receipt and confirmation within the two working days from the actual receipt of payment to its designated email id………………………. 

	Sr. No.
	Particulars
	Amount (Rs. in crores)

	1
	On or before November 30th’ 2021
	2.00

	2
	On or before December 31st, 2021
	2.00

	3
	On or before January 31st, 2022
	2.00

	4
	On or before February 28th, 2022
	2.00

	5
	On or before March 31st, 2022
	1.74

	
	TOTAL
	9.74


 
16. The guarantor hereby agrees to confirm & validate the aforesaid schedule and will adhere to the aforesaid repayment schedule and it shall not be subject to any further negotiation, revalidation etc in respect of repayment commitments.  

17. The lender / FIAFL hereby confirms that on being payment of last instalment as per the revised payment schedule, the lender shall withdraw, within 15 days by request to respective authority in writing, all complaints, individually and collectively of all the charges alleged in those complaints filed before Economic office wing -Mumbai (EOW), Metropolitan Magistrate – Ahmedabad, National Medical Commission – New Delhi and any other complaints or allegation in this connection filed before any authority which may come to the notice of Guarantor or University, at any later point of time.
 
18. The lender agrees that by executing this MOU and the covenants indicated in this understanding, the obligations of guarantee as defined in the agreement for guarantee dated 20-12-2017, agreement for personal guarantee dated 20-12-2017, subvention agreement dated 20-12-2017 and all other agreements relating to impugned loan facilities shall come to an end and shall not be enforceable, any further. In any case, this impugned agreement shall be treated as independent in its own and shall not be treated as add-on, extension or stretched document of any earlier agreement as a whole nor concerning any clause. Accordingly, all previous contracts, agreements and understandings in respect of alleged loan facility shall be treated as null and void. By executing this agreement, the guarantor/s, individually and collectively, shall be absolved from his/their obligation of personal and/or corporate guarantee in respect of alleged outstanding. 

19. The lender hereby agrees and consents that upon execution of this agreement, it shall intimate within 7 days of executing this agreement to all the concerned authorities before whom it has filed any nature of complaints in respect of the alleged outstanding money before CIVIL, Criminal, quasi-judicial authorities, Arbitration authorities, settlement authorities and etc. The copy of said intimation shall be provided to the guarantor immediately.  

20. The lender hereby agrees and confirms that upon execution of this agreement, it shall issue No due certificate to students who availed the loan and in whose cases the loan remains unpaid and shall recall/cancel the demand notice already issued to the respective students, till date.       

REPRESENTATION & WARRANTIES

21. Save and except to the extent already disclosed under this agreement, the Parties of the First Part hereby represent, warrant and undertake as follows:
21.1 All the information furnished by the FIRST PARTY to SECOND PARTY from time to time is true and correct and shall be deemed to form part of the representations and warranties on the basis of which the lender has agreed to provide loan facility or repayment leverage. The FIRST PARTY shall notify in writing to the lender of any circumstance affecting the correctness of any of the particulars provided to the SECOND PARTY, immediately on happening or on occurrence of such circumstances.

21.2 The execution of this agreement by the both parties constitutes and will constitute valid, legal and binding obligations of the FIRST PARTY enforceable against FIRST PARTY in accordance with their terms.

21.3 Neither the execution and delivery hereof and of the loan facility documents by the FIRST PARTY nor the performance or observance of any obligations of the FIRST PARTY thereunder shall conflict with or result in any breach of law, statute, rule, order, trust, agreement or other instrument, arrangement, obligation or duty by which the obligors are bound.

21.4 The FIRST PARTY are legally competent to execute this agreement and to carry out the terms, conditions and provisions thereof.

21.5 The covenants herein contained do not in any manner whatsoever conflict with any judgement, decree or order or any statute, rule or regulation applicable.

INDEMNITY

22. The FIRST PARTY undertakes to indemnify and keep the lender and its officer/ employees fully indemnified and harmless, from and against all the consequences of breach of any of the terms, conditions, statements, undertakings representations and warranties of this agreement as also of any of its representations or warranties not being found to be true at any point of time, including any actions, suits, claims, proceedings, damages, liabilities, losses, expenses or costs and also any and all loss, damage or other consequences which may arise or result from giving or performing any service to FIRST PARTY (herein after referred as ‘claims’), faced, suffered or incurred by the lender. The FIRST PARTY hereby accepts and acknowledges to have clearly agreed and understood that this indemnity would cover all acts and omissions on the part of the warranties and/or representation of FIRST PARTY.

CANCELLATION AND TERMINATION

23. This agreement shall be in full force and effect and shall not be terminated till the account is marked as ‘closed’ by lender and entire outstanding is satisfied in ‘full’ nor shall it be treated as merged into, modified or altered due to execution of any other documents hereafter. 

ASSIGNEMENT

24. The FIRST PARTY shall not assign or transfer any of its rights, duties or obligations under this agreement except with the prior written permission of lender. The FIRST PARTY expressly recognises and accepts that the lender shall be absolutely entitled and shall have full power and authority to sell, assign or transfer by novation or otherwise, in any manner, in whole or in part this agreement/ transaction document, and in such manner and on such terms as the FISRT PARTY may decide and any or all such outstanding dues of FIRST PARTY to any third party of the lender’s choice without any further reference or intimation to the FIRST PARTY. Any such action and any such sale, assignment or transfer shall bind the FIRST PARTY to accept such third party as creditor exclusively or as a joint creditor with the lender as the case may be.

WAIVER

25. No delay or omission of the lender in exercising any right, power or remedy accruing to the lender upon default hereunder or under any transaction document shall impair any such right, power or remedy or to be construed to be waiver thereof or any acquiescence by it in any default, affect or impair any right, power, remedy of the lender in respect of any other default. A waiver or consent granted by the lender under this agreement will be effective only if given in writing and then only in the instance and for the purpose for which it is given.

NOTICES

26. Any demand or notices to be made or given to the FIRST PARTY may be made or given by leaving the same at or posting the same by post in an envelop under certificate of posting addressed to the FIRST PARTY at their place of business, residence or office and every such demand or notice shall be deemed to be received as the case may be at the time at which it is left or at the time at which it should have been delivered in the ordinary course of business.

PROVISIONS SEVERABLE

27. Every provision contained in this agreement shall be severable and distinct from every other such provision and if at any time any one or more of such provisions is or becomes invalid, illegal or unenforceable in any respect under any law, the validity, legality and enforceability of the remaining provisions hereof shall not be in any way affect or impaired thereby.

GOVERNING LAW & JURISDICTION

28. This agreement and its covenants shall be governed by the laws of India.
29. Except where it has been provided otherwise, any dispute, controversy or claim arising out of or in connection with this agreement, or the breach, termination or validity thereof, shall be referred to a sole arbitrator to be appointed by mutual agreement, in accordance with the provisions of the Arbitration and Conciliation Act, 1996 and any amendments made from time to time. The seat or place of Arbitration shall be Mumbai and any award whether interim or final, shall be made, and shall be deemed for all purposes between the parties to be made, in Mumbai. The arbitration proceedings shall be conducted in the English language and any award or awards shall be rendered in English. The award given by Arbitrator shall be final, conclusive and binding on both parties. The Arbitrator shall be competent to decide whether any matter of dispute or difference referred to him falls within the purview of arbitration as provide above or any matter relating to arbitration under the Arbitration & Conciliation Act, 1996.


EXECUTION AND STAMP DUTY

30. This agreement shall be executed in single; the original whereof shall be kept by the lender and self-certified photo copy shall be given to FIRST PARTY, the receipt whereof the FIRST PARTY do hereby admit and acknowledge. The stamp duty charges and other incidental legal expenses in connection with this MOU shall be paid / borne by lender. In case such expenditure is paid by FIRST PARTY, it shall be reimbursed by the lender in due course of time.


In witness whereof the parties have caused this agreement to be executed on the day, month and year first hereinabove written.

SIGNED AND DELIVERED BY
[bookmark: _GoBack]the with named Guarantors

--------------------------------
For, PACIFIC MEDICAL UNIVERSITY


-------------------------
Mr Bholaram Agrawal


------------------------
Mr Rahul Agrawal

SIGNED AND DELIVERED BY
the with named Lenders


----------------------------
For, FORTUNE INTEGRATED ASSETS FINANCE LIMITED


--------------------				------------------
Witness 1					Witness 2
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