                   OFFICE OF THE DIRECTORE OF INCOME-TAX

                                  (INTERNATIONAL TAXATION), 

           1ST FLOOR SCHINDIA HOUSE, N.M.ROAD, BALLARD PIER,

                                                MUMBAI – 400 038.

1. Name of the assessee                 --Munchener Ruckversicherungs-           Gesellschaft (MUNICH Re)

2. Address 

: C/0 BSR & Co., C.As



KPMG House, Kamla Mills


 Compound, Senapati Bapat,


 Marg, Lower Parel, 


 Mumbai – 400 013.

3. Date of order
: 15/12/2006.

ORDER UNDER 264 OF THE INCOME TAX  ACT,1961.



The applicant-assessee has made an application u/s.264 of the Income-tax Act,1961( herein after referred to as the “Act”) on 31/03/2006 against an order passed by the ADIT(IT)-3(2), Mumbai, u/s.197 of the Act.



The applicant is a company incorporated in Germany engaged in the business of re-insurance. In India,. It has entered into contracts with Insurance Companies  whereby such Insurance Companies conducting their business in India reinsure part of their risk to the applicant.



One such agreement is with Birla Sun life Insurance Company (herein after refer to as “BSLIC”) on 23/12/2003. The agreement is operative from  retrospective date i.e. from 1/10/2001. The agreement is valid for a specified period with renewal by mutual consent . Under the terms of this agreement , applicant has agreed to reinsure all group life insurance scheme, policies issued by BSLIC. The applicant also provides following services in addition to basic reinsurance cover.



“A”



The applicant made an application to the A.O. u/s.197 of the Act, requesting for appropriate withholding order. It submitted to the A.O. that the receipts of re-insurance premium would be taxable in India  as business profits under Article 7 of India-Germany Tax Treaty only if it has a permanent establishment (PE) under Article 5 of the said Treaty. It claimed that since it does not have PE in India, no income can be deemed to have accrued or arisen in India. The request was thus, to issue a  Nil  withholding order u/s.197 of the Act


The assessing officer i.e. the ADIT(IT)-3(2), Mumbai (hereinafter referred to as the “AO”) required the applicant to provide a copy of the agreement which it had entered into with BSLIC On a reading  of the agreement the AO found that the BSLIC is the ceding company or the original insurer and the applicant is the re-insurer



“B”



The AO was of the view that  “C” 


After examining the various clauses of the agreement and the Article 5 of the India-Germany DTAC the AO was of the view that for every insurance policy issued by BSLIC which is not facultative in nature, the risk passed on automatically to the applicant which was either equal to that of BSLIC or more than that. The AO therefore, held that on no account BSLIC be considered as an agent of independent status as provided in Article 5(6) of the  said DTAC. AO was of the view that BSLIC is acting as a person which is automatically binding the applicant on account of every insurance policy issued by it in India and passing risks situated in India to the applicant. He was of the further view that in view of clauses of the agreement, BSLIC is habitually excercising an authority in India to conclude contracts on behalf of the applicant and is also securing orders wholly or almost wholly for the applicant in India. In essence, the AO held that BSLIC was acting as PE for the applicant under Article 5(5)(a) and 5(5)(c) as well 5(4) of the said DTAC.


In the course of proceeding u/s.197 of the  Act the AO came to know that the applicant has a wholly owned  subsidiary by the name, M/s. Munich Re India Services Pvt. Ltd.. This company was inc operated in Mumbai on 6/2/2004 with a paid share capital of Rs.1,00,000/- divided into 10,000 equity shares of Rs.10/- each. The Indian subsidiary was found to have entered into an agreement with the applicant to provide assistance and support to it in respect of following services.


“D”

The India subsidiary was to charge the applicant at cost plus mark up of  10% in respect of services rendered. The assessee claimed that  the Indian subsidiary is a distinct business and legal entity. It does not execute or conclude or secure any contract or business transaction on behalf of the applicant in India nor does it have any authority to bind the applicant. It is claimed  by the applicant that the India subsidiary only collates information and supplies the same to the applicant. The business evaluation and the agreement with the India insurance companies are directly done by the applicant based on its own expertise which it has develop over a number of years. Having not satisfied with such a claim the AO held that the Indian Subsidiary is merely a projection of the applicant on Indian soil and thus constitutes a PE in India.


At the time of hearing of the petition u/s.264 of the Act, S/S Saurabh Upadhaya, C.A. of M/s. BSR & Co. and Riyaz Thingna, C.A. attended. It was explained by them that in the India-Germany DTAC there is no clause for an insurance PE. It was stressed that none of the criteria laid down for the test of  “Agency” exists in the arrangement between the applicant and the BSLIC. It was explained that the underlying purpose behind automatic re-insurance is to secure re-insurance  on all standard risks expose in a policy expeditiously. There are no clients in India of the applicant and no service is rendered to the principal party who enters into an agreement for insurance with an Indian Insurance Company. The applicant does not give BSLIC an authority to bind it to the clients of BSLIC. It is a fact that the applicant has agreed to re-insure all policies issued by BSLIC, however, policies, which does not fit within the stipulated parameters, are to be referred to the applicant by the BSLIC for acceptance. It was argued that key activities of the applicant are carried out outside India. Further, under the current IRDA guidelines it is not possible for the applicant to insure risk in India. The applicant does not know the insured party and has no liability towards the insured. BSLIC can only bind the applicant under the re-insurance contract with itself.. It is further argued that if for any reason the applicant does not entertain the claim of BSLIC which otherwise payable by the BSLIC to its Indian client, BSLIC will still be bound under the insurance contract to honor such a claim and BSLIC cannot  take the remedy that since re-insurer has not entertained the claim it will not honor the claim.


To summarise it is claimed that  “E”


With regard to the finding of the AO that the Indian subsidiary is PE of the applicant, it is submitted that the view of the AO is erroneous. This is so because the Indian subsidiary does not execute or conclude or secure any contract or business on behalf of the applicant in India. Ther AO’s finding that  the subsidiary is a projection of the applicant in India is also not correct for the reason that the role of the applicant and the Indian subsidiary are completely different. The Indian subsidiary cannot carry out any re-insurance business in India as per the IRDA guidelines. The reliance placed by the AO on a decision of the Authority for Advance Ruling reported in 223 ITR 416, is also misplaced for the reason that the Indian subsidiary is not carrying out the extended work on behalf of the applicant. Scope of the Indian subsidiary does not and cannot include negotiating the terms of the contract as it does not have the technical capability to undertake such negotiations. The Indian subsidiary is also not authorised to sign any agreement on behalf of the applicant.


In the course of hearing the applicant was required to furnish details of information collected from  Indian market by the Indian subsidiary. The same were produced  by the authorised representatives along with product compendium a report on India group market survey-2005, guidelines for insurance regulatory environment  in India and  a copy of circular No.IRDA/ACTL/LR/Ver 1.0/Jan. 02 dated 1/03/2002 issued by the IRDA. The information has been taken on record.


After a careful consideration of the records of the proceeding of section 197, submissions filed by an on behalf of the applicant in the course of these proceedings and on a perusal of further information submitted by the applicant, I am of the view that –

 1. The applicant cannot be said to have a permanent establishment under Article 5(4), Article 5(5)(a),  and Article 5(5)(c), of the India-German DTAC.


2. The BSLIC is no more than a customer of the applicant in India. This is so for further reason that the BSLIC has entered into such re-insurance agreement with other re-insurance companies like Swiss Re etc. The BSLIC cannot be held as PE of the applicant .


3. The Indian subsidiary is a separate and distinct legal entity. There is nothing on record as on date that it has in any way acted for the re-insurance business of the applicant. From the report on India group market survey – 2005 submitted in the course of hearing it can be seen that their aim is to evolve and become a definitive reference tool for those involved with group insurance in India as can be seen therefore, that their activities are different than that of the applicant it may be in an indirect way supplementing the efforts of the applicant for development of re-insurance business in India. On record there is nothing with which it can be proved that  they are actively or otherwise involved in the business of the applicant. To conclude, the order of the AO passed u/s.197 is set aside to hold that there being no PE of the applicant in India, the income of the assessee is not taxable meaning thereby that there would be no with holding of tax on amount of re-insurance premium payable/paid for automatic and facultative re-insurance premium (including surcharge and cess) to the applicant during the financial year ended on 31/03/2006

