
Office of the Assistant Director of Income Tax (International Taxation), Circle - 2(2), 1st Floor, R.No.116, Scindia House, Ballard Estate, N.M.Road, Mumbai-400 038,

Tel. No.  2262 7116

2263 5441
No. Asst.DIT (IT)-2(2)/Vodafone-201/2007-08                 Dated: 19-09-2007

To,

The Principal Officer,

Vodafone International Holdings B.V.

Rivium Quadrant 173, 15th Floor

2909 LC Capelle aan den IJssel

The Netherlands

Fax: +31 10 498 77 22 
Sir,

Sub:
Notice under section 201(1) of the Income-tax Act, 1961 - Sale of stake of Hutchison Group in Hutchison Essar Ltd. (now Vodafone Essar Ltd.) Mumbai, India, to Vodafone Group 


Kindly refer to the above.

2.
As per disclosures made by Hutchison Telecommunications International Ltd. (HTIL), Hong Kong before the Hong Kong Stock Exchange and its filing before the Securities and Exchange Commission (SEC), USA, it has made substantial gain from sale of their 66.9848% stake in Vodafone Essar Ltd. (previously known as Hutchison Essar Ltd.), Mumbai, India, an Indian company, to your company. 

3.
Some of the relevant extracts from the disclosures made by HTIL from time to time are reproduced as under:

13th February 2007

ANNOUNCEMENT VERY SUBSTANTIAL DISPOSAL

The Directors are pleased to announce that on 11 February 2007 the Company entered into an agreement to sell its entire direct and indirect equity and loan interests, held through subsidiaries, in its Indian mobile telecommunications operation comprising the Hutchison Essar Group to Vodafone International Holdings B.V., a wholly owned subsidiary of Vodafone Group Plc, for a total cash consideration of approximately US$11,080 million (approximately HK$86,570 million) (before costs, expenses and Interest) based on an enterprise value of US$18,800 million (approximately HK$146,890 million) for 100% of Hutchison Essar. 

Upon Completion, the Company is expected to realise an estimated before tax gain of approximately US$9,610 million (approximately HK$75,080 million) from the Transaction. The Transaction is expected to result in a net cash inflow to the Group of approximately US$11,000 million (approximately HK$85,900 million). 

THE AGREEMENT 

Date 

11 February 2007 

Parties 

(1) Company  (“HTIL”)

(2) Purchaser  (“Vodafone International Holdings B.V.”)

Transaction 

The Company has agreed to procure the sale of, and the Purchaser has agreed to purchase, on Completion, the Sale Shares and the Sale Loans on the terms and conditions set out in the Agreement. 

Through the Transaction, the Purchaser will acquire all of the Company’s 66.9848% direct and indirect equity and loan interests, held through subsidiaries, in its Indian mobile telecommunications operation comprising the Hutchison Essar Group. 

The Purchaser has agreed in the Agreement to make an offer to acquire from the Essar Group its entire interest in the Hutchison Essar Group at a price which values its interest on the same basis as the Sale Shares. 

Consideration 

The Consideration for the Transaction is approximately US$11,080 million (approximately HK$86,570 million) (before costs, expenses and Interest) and is payable, together with Interest, in cash on Completion. The Consideration was arrived at after arm’s length negotiations and taking into account the prevailing commercial and business conditions in which the Sale Group operates. 

The Transaction was based on an enterprise value of US$18,800 million (approximately HK$146,890 million) for 100% of Hutchison Essar which after deducting relevant net debt in Hutchison Essar and in various holding companies that hold the Company’s interest in Hutchison Essar resulted in a value of US$11,080 million (approximately HK$86,570 million) for the Sale Shares and the Sale Loans. 

Conditions Precedent 

Completion of the Transaction is conditional upon the satisfaction or waiver of the following conditions (the “Conditions”): 

(a) all requisite consents of the FIPB to the sale and purchase of the Sale Share having been obtained, provided that such consents are not subject to a condition or other requirement which, if implemented, would require the disposal of, or cause an adverse effect on, the assets and/or liabilities of the Hutchison Essar Group taken as a whole, in an amount of US$500 million or more (the “FIPB Condition”); and 

(b) Shareholders’ approval for the Transaction having been obtained (the “Shareholders’ Condition”). 

The FIPB Condition may be waived by the Purchaser by notice in writing to the Company. If the FIPB Condition is not satisfied or waived within 120 days of the date of the Agreement, the Company may, in its sole discretion, at any time thereafter terminate the Agreement. The Shareholders’ Condition is not capable of being waived by either the Purchaser or the Company. 

REASONS FOR, AND BENEFITS OF, THE TRANSACTION 

The Consideration represents an attractive valuation for the Sale Group and a premium to comparable telecommunications assets in India. The Transaction will unlock substantial value for the benefit of the Shareholders and the Company will realise a substantial profit. 

The Directors (including the Independent Non-executive Directors) consider the terms of the Agreement, which were reached based on arms’ length negotiations, to be fair and reasonable and in the interests of the Company and the Shareholders as a whole. 

FINANCIAL EFFECTS OF THE TRANSACTION 

Upon Completion, the Company is expected to realise an estimated before tax gain of approximately US$9,610 million (approximately HK$75,080 million) from the Transaction. The Transaction is expected to result in a net cash inflow to the Group of approximately US$11,000 million (approximately HK$85,900 million). 

16th March, 2007


THE SETTLEMENT AGREEMENT 

Date 

15 March 2007 

Parties 

(1) Company (“HTIL”)

(2) Essar Companies (“ETH, Essar Com Ltd., Essar Telecom Investment Ltd. and ECIL which together hold 33% of the equity interest in Hutchison Essar”)

Background 

Since the First Announcement, certain of the Essar Companies have asserted various rights in relation to the Transaction and have threatened to commence Proceedings in the Indian Courts in order to enforce those alleged rights, including by preventing Completion of the Transaction. The Company has been engaged in discussions with the Essar Companies which are now in support of and desirous for the Company and the Purchaser to complete the Transaction and agreed to enter into the Settlement Agreement. 

Conditional Agreement 

Pursuant to the Settlement Agreement, each of the Essar Companies has agreed (and has undertaken to procure that each member of the Essar Group will agree) to, amongst others, (i) with effect from the date of the Settlement Agreement, refrain from doing anything, including commencing or supporting any Proceedings, which would, or would be likely to, prevent, delay or inhibit Completion in any way, insofar as reasonably practicable, use all reasonable endeavours and promptly take all reasonable steps to ensure Completion of the Transaction is achieved as soon as practically possible, and use all reasonable endeavours and promptly take reasonable steps to assist the Company and others in defending certain Proceedings, (ii) with effect from the date of the Settlement Agreement, but subject to the Company fulfilling its obligation to pay the first instalment of the Settlement Amount, irrevocably and unconditionally waives, with effect from Completion, any and all rights of any kind that it has, may have or claims to have, in respect of the matters more particularly described in the Settlement Agreement including any matters arising out of or in any way related to or connected with the Transaction, and (iii) subject to the Company fulfilling its obligation to pay the first instalment of the Settlement Amount, terminate certain agreements, alleged agreements and understandings relating to the relationship connected to Hutchison Essar. ECIL has also agreed to indemnify and hold harmless the Company on demand against liability or loss in respect of certain Proceedings or claims which are or may be brought pursuant to the Agreement against the Company subject to the terms and conditions more particularly set out in the Settlement Agreement (the “Essar Indemnity”). 

Consideration 

The Company has agreed to pay ECIL or as it directs: (i) an amount equal to US$373.5 million (approximately HK$2,918 million) immediately following Completion of the Transaction, or if later, within two business days of obtaining Independent Shareholders’ Approval; and (ii) an amount equal to US$41.5 million (approximately HK$324 million) (together with Interest) upon occurrence of certain events stipulated in the Settlement Agreement but in any event no later than on the date falling two business days after the second anniversary of Completion. The Settlement Amount was arrived at after arm’s length negotiations. 

13th June, 2007


COMPLETION OF THE TRANSACTION 

Following fulfilment of all the Conditions, the Company announces that it completed the Transaction with Vodafone on 8 May 2007. 

In consideration of Vodafone’s agreement to waive certain potential claims against the Company under the Agreement, the Company agreed to a retention from the Consideration of an amount of US$352 million (approximately HK$2,750 million) (the “Retention Amount”). By a deed entered into on 8 May 2007 by Vodafone and the Company, the parties agreed the basis and the terms on which Vodafone is entitled to apply an equivalent sum of the Retention Amount to meet certain specified liabilities which Vodafone (or its nominated person) may incur in connection with the interests acquired through the Transaction during a period of up to ten (10) years following the date of Completion (the “Retention Period”). If and to the extent such specified liabilities are not incurred and the Retention Amount is not applied by the end of the Retention Period, Vodafone shall return or procure that there is returned such unutilised part of the Retention Amount to the Company together with Relevant Interest thereon. The Board (including the Independent Non-executive Directors) considers such variation to the terms of the Agreement and the terms of the Supplemental Deed, which were reached based on arms’ length negotiations, to be fair, reasonable and in the interests of the Company and the Shareholders as a whole. Having regard to the terms surrounding the retention and release of any Retention Amount, the Board considers it prudent to make a full provision against recovery of any part of the Retention Amount. 

From the Transaction, (i) the estimated before tax gain expected to be realised by the Group is approximately US$9,000 million (approximately HK$70,000 million) after taking into account the Settlement Amount payable to ECIL pursuant to the Settlement Agreement as previously announced, the Retention Amount, interest on the Consideration and transaction costs and expenses; and (ii) the Group realised a net cash inflow of approximately US$10,830 million (approximately HK$84,700 million) before payment of the Settlement Amount. 

USE OF PROCEEDS AND PAYMENT OF SPECIAL DIVIDEND 

The Board is also pleased to confirm its expectation to declare a special dividend of HK$6.75 per Share (or approximately US$12.94 per ADS). The Company will further announce other details of its payment arrangement as soon as reasonably practicable. 

The balance of the net proceeds from the Transaction will be used for the purposes as previously announced on 22 February 2007, namely, (i) as to up to HK$13,900 million to reduce the debt of the Group, and (ii) as to approximately HK$35,300 million to invest in telecommunications businesses including expansion of the Company’s existing operations, and for working capital and general corporate purposes. The Company will publish its ongoing dividend policy on the release of its interim results for the six months ending 30 June 2007, and review such policy if reinvestment of a significant proportion of the available proceeds has yet to be made by 31 December 2008.

4.
 The transactions as described above by HTIL has also been disclosed by Vodafone Group Public Ltd. Co. U.K., your 100% holding company in its various filings before the SEC. Some of the relevant extracts are reproduced as under:

12th February, 2007


VODAFONE AGREES TO ACQUIRE CONTROL OF HUTCH ESSAR IN INDIA

Vodafone announces today that it has agreed to acquire a controlling interest in Hutchison Essar Limited (“Hutch Essar”), a leading operator in the fast growing Indian mobile market, via its subsidiary Vodafone International Holdings B.V. Vodafone also announces that it has signed a memorandum of understanding (“MOU”) with Bharti Airtel Limited (“Bharti”) on infrastructure sharing and that it has granted an option to a Bharti group company to buy its 5.6% direct interest in Bharti.

 
The key highlights are:

 
Acquisition of a controlling interest in Hutch Essar

· Vodafone announces it has agreed to acquire companies that control a 67% interest in Hutch Essar from Hutchison Telecom International Limited (“HTIL”) for a cash consideration of US$11.1 billion (£5.7 billion)

· Vodafone will assume net debt of approximately US$2.0 billion (£1.0 billion)1

· The transaction implies an enterprise value of US$18.8 billion (£9.6 billion) for Hutch Essar

· The acquisition meets Vodafone’s stated financial investment criteria

Infrastructure sharing MOU with Bharti

· Whilst Hutch Essar and Bharti will continue to compete independently, Vodafone and Bharti have entered into a MOU relating to a comprehensive range of infrastructure sharing options in India between Hutch Essar and Bharti

· Infrastructure sharing is expected to reduce the total cost of delivering telecommunication services, especially in rural areas, enabling both parties to expand network coverage more quickly and to offer more affordable services to a broader base of the Indian population

 
Local partners

· The Essar Group (“Essar”) currently holds a 33% interest in Hutch Essar and Vodafone will make an offer to buy this stake at the equivalent price per share it has agreed with HTIL

· Vodafone’s arrangements with the other existing minority partners will result in a shareholder structure post acquisition that meets the requirements of India’s foreign ownership rules

10% economic interest in Bharti

· Vodafone has granted a Bharti group company an option, subject to completion of the Hutch Essar acquisition, to buy its 5.6% listed direct interest in Bharti for US$1.6 billion (£0.8 billion) which compares with the acquisition price of US$0.8 billion (£0.5 billion)

· If the option is not exercised, Vodafone would be able to sell this 5.6% interest

· Vodafone will retain its 4.4% indirect interest in Bharti, underpinning its ongoing relationship

Commenting on the transaction, Arun Sarin, Chief Executive of Vodafone, said:

“We are delighted to be deepening our involvement in the Indian mobile market with the full range of Vodafone’s products, services and brand. This announcement is clear evidence of how we are executing our strategy of developing our presence in emerging markets. We have concluded this transaction within our stated financial investment criteria and we are confident that this will prove to be an excellent investment for our shareholders. Hutch Essar is an impressive, well run company that will fit well into the Vodafone Group.”

 
Sir John Bond, Chairman of Vodafone, said:

“India is destined to become one of the largest and most important mobile markets in the world and this acquisition will enable our shareholders to benefit from our increased investment in this market. We also look forward to playing our part in delivering the significant economic and social benefits which mobile telephony can bring to the people of India.”

 
Principal benefits

 
The principal benefits to Vodafone of the transaction are:

· Accelerates Vodafone’s move to a controlling position in a leading operator in the attractive and fast growing Indian mobile market

· India is the world’s 2nd most populated country with over 1.1 billion inhabitants

· India is the fastest growing major mobile market in the world, with around 6.5 million monthly net adds in the last quarter

· India benefits from strong economic fundamentals with expected real GDP growth in high single digits

· Hutch Essar delivers a strong existing platform in India

· nationwide presence with recent expansion to 22 out of 23 licence areas (“circles”)

· 23.3 million customers as at 31 December 2006, equivalent to a 16.4% nationwide market share

· year-on-year revenue growth of 51% and an EBITDA margin of 33% in the six months to 30 June 2006

· experienced and highly respected management team

· Driving additional value in Hutch Essar

· accelerated network investment driving penetration and market share growth

· infrastructure sharing MOU with Bharti plans to reduce substantially network opex and capex

· potential for Hutch Essar to bring Vodafone’s innovative products and services to the Indian market, including Vodafone’s focus on total communication solutions for customers

· Vodafone and Hutch Essar both expected to benefit from increased purchasing power and the sharing of best practices

· Increases Vodafone’s presence in higher growth emerging markets

· proportion of Group statutory EBITDA from the EMAPA region expected to increase from below 20% in the financial year ending 31 March 2007 (FY2007) to over a third by FY2012

About Hutch Essar

Hutch Essar is a leading Indian telecommunications mobile operator with 23.3 million customers at 31 December 2006, representing a 16.4% national market share. Hutch Essar operates in 16 circles and has licences in an additional six circles. In the year to 31 December 2005, Hutch Essar reported revenue of US$1,282 million, EBITDA of US$415 million, and operating profit of US$313 million. In the six months to 30 June 2006, Hutch Essar reported revenue of US$908 million, EBITDA of US$297 million, and operating profit of US$226 million.

Up until January 2006, Hutch Essar had licences in 13 circles, of which nine have 900 MHz spectrum. In January 2006, Hutch Essar acquired BPL, thereby adding three circles, each operating with 900 MHz spectrum. In October 2006, Hutch Essar acquired Spacetel, adding six further licences, with operations planned to be launched during 2007.

The results of Hutch Essar are prepared in accordance with Hong Kong Financial Reporting Standards which may differ in material respects from the accounting principles applied by Vodafone.

 
Enterprise value calculation

	  
	 
	US$bn
	 
	£bn7
	 

	Hutch Essar 100% Enterprise Value
	 
	18.80
	 
	9.64
	 

	Hutch Essar 100% Net Debt4
	 
	(1.33)
	 
	(0.68)
	 

	Hutch Essar 100% Equity Value
	 
	17.47
	 
	8.96
	 

	Hutch Essar 67% Equity Value5
	 
	11.70
	 
	6.00
	 

	Holdco Net Debt4,6
	 
	(0.63)
	 
	(0.32)
	 

	Consideration paid by Vodafone to acquire 67% of Hutch Essar
	 
	11.08
	 
	5.68
	 

	 
	 
	 
	 
	 
	 

	 
	 
	 
	 
	 
	 

	Hutch Essar Net Debt4
	 
	1.33
	 
	0.68
	 

	Holdco Net Debt4
	 
	0.63
	 
	0.32
	 

	Vodafone assumed Net Debt
	 
	1.96
	 
	1.00
	 


 

4 Estimated as at 31 January 2007

5 Vodafone economic interest of 66.4% with remaining economic interests held by local partners

6 Holdco refers to holding companies of HTIL owning shares in Hutch Essar

7 Using an exchange rate of £1:US$1.95 for illustrative purposes

 16th March, 2007

VODAFONE AND ESSAR AGREE PARTNERSHIP TERMS

 Vodafone and Essar have reached an agreement under which they will work to continue the growth of Hutchison Essar Limited ("Hutchison Essar"), one of India’s leading mobile operators.  This follows Vodafone’s announcement on 11 February 2007 that it had agreed to acquire Hutchison Telecommunications International Limited's ("HTIL") controlling interest in Hutchison Essar, in which Essar is and will continue to be a 33% shareholder. 

 The partners have agreed that Hutchison Essar will be renamed Vodafone Essar and, in due course, that the business will market its products and services under the Vodafone brand. 

With penetration levels of around 13%, both partners believe that there are substantial growth opportunities in the Indian mobile telecommunications market. Vodafone is the leading international mobile operator with an extensive range of products and services, many of which are not currently available in India.  Essar is a major industrial group with a deep understanding of India and the Indian mobile telecommunications industry.  With these complementary strengths Vodafone and Essar plan to broaden Vodafone Essar’s service offering and enable it to become the leader in the Indian mobile telephony market.  

Commenting on the new partnership, Arun Sarin, Chief Executive of Vodafone said:

 "I am delighted that Essar and Vodafone have agreed the terms of an ongoing partnership. Essar has played a key role in transforming this business into a leading Indian mobile operator. We look forward to leveraging this experience and working with our partner as the company enters its next phase of growth in the attractive Indian telecommunications market. We will be bringing the relevant range of Vodafone products and services to the Indian consumer."

 Ravi Ruia, Vice Chairman of Essar, added:

 "It is terrific that we are joining with the world’s leading international mobile company.  I welcome them as our partner into this successful business which we will now take forward to the next level.  Essar was a founding partner in Hutchison Essar and played an active role in building the company, including extending network coverage into several profitable regional markets.  By partnering with Vodafone we expect to create further value in the business.”

Under the terms of the partnership, Vodafone will have operational control of Vodafone Essar and Essar will have rights consistent with its shareholding, including proportionate Board representation. Ravi Ruia will be appointed by Vodafone as Chairman of Vodafone Essar and Arun Sarin will be appointed by Essar as Vice Chairman.

Essar will have certain liquidity rights including, between the third and fourth anniversaries of completion, and subject to regulatory requirements, an option to sell its 33% shareholding in Vodafone Essar to Vodafone for US$5 billion or an option to sell between US$1 billion and US$5 billion worth of Vodafone Essar shares to Vodafone at an independently appraised fair market trading value.

 Vodafone expects to complete the acquisition of HTIL's interest in Hutchison Essar in the coming weeks.

14th June, 2007/Annual Report

Acquisition of Hutchison Essar

On 8 May 2007, the Group completed its acquisition of 100% of the share capital in CGP Investments (Holdings) Limited (“CGP”) for US$10.9 billion from Hutchison Telecommunications International Limited. CGP owns a 51.95% indirect shareholding in Hutchison Essar Limited (“Hutchison Essar”), a mobile telecommunications operator in the Indian market.

As part of its acquisition of CGP, Vodafone acquired a less than 50% equity interest in Telecom Investments India Private Limited (“TII”) and in Omega Telecom Holdings Private Limited (“Omega”), which in turn have a 19.54% and 5.11% indirect shareholding in Hutchison Essar.

The Group was granted call options to acquire 100% of the shares in two companies which together indirectly own the remaining shares of TII for, if the market equity value of Hutchison Essar at the time of exercise is less than US$25 billion, an aggregate price of US$431 million or, if the market equity value of Hutchison Essar at the time of exercise is greater than US$25 billion, the fair market value of the shares as agreed between the parties. The Group also has an option to acquire 100% of the shares in a third company, which owns the remaining shares in Omega. In conjunction with the receipt of these options, the Group also granted a put option to each of the shareholders of these companies with identical pricing which, if exercised, would require Vodafone to purchase 100% of the equity in the respective company. These options can only be exercised in accordance with Indian law prevailing at the time of exercise.

In conjunction with the acquisition, Vodafone assumed guarantees over US$450 million and INR10 billion (£121 million) of third party financing of TII and Omega and received investments in preference shares of TII and its subsidiaries amounting to INR25 billion (£292 million), which entitle the holder to a redemption premium of approximately 13% per annum.

Concurrently with the acquisition of CGP, the Group granted put options exercisable between 8 May 2010 and 8 May 2011 to members of the Essar group of companies that will allow the Essar group to sell its 33% shareholding in Hutchison Essar to the Group for US$5 billion or to sell between US$1 billion and US$5 billion worth of Hutchison Essar shares to the Group at an independently appraised fair market value. As with the above call and put options, this put option can only be exercised in accordance with Indian law prevailing at the time of exercise.

5.
You are also requested to refer to your application dated 20th February, 2007 to the Department of Economic Affairs (FIPB Unit), Ministry of Finance, Government of India and your subsequent letters dated 19th March, 2007 and 26th March, 2007 to the FIPB Unit. In your above-mentioned letters, it has been mentioned that you are acquiring approximately 67% of the economic interest in Hutchison Essar Ltd. (HEL), an Indian company, by paying a consideration of approximately US$ 11.08 billion to Hutchison Telecommunications International Ltd. (HTIL), Hongkong. It has been further mentioned that the said price of US $ 11.08 billion includes:

(a) Various assets and liabilities of CGP investments Holdings Ltd. including 

· its 51.96% direct and indirect equity ownership of Hutch Essar

· its ownership of non-voting, non-convertible, redeemable preference shares in TII and JKF

· assumption of liabilities in various subsidiaries of CGP amounting to US $ 630 million

· subject to Indian foreign investment rules, its rights and entitlements, including subscription rights at par value and call options, to acquire in future a further 62.75% of TII, and call options, to acquire in the future, a further 54.21% of Omega, which would together give it a 15.03% proportionate indirect equity ownership of Hutch Essar 

(b)
Various other intangible factors such as control premium, use and rights to the Hutch Brand in India and a non-compete agreement with HTIL. 

No individual price on each of the above-mentioned components have, however, been mentioned in the letters to the FIPB. It may also be noted that in various presentations before FIPB, you had stated that you are acquiring the controlling interest in Hutchison Essar Ltd.

6.
On perusal of the above-mentioned documents, it appears that HTIL has made substantial gain on disposal of their investment in the Indian company, Vodafone Essar Ltd. (previously known as Hutchison Essar Ltd.). Since this gain is a direct result of realization of ‘investment’ of HTIL in India, the same may be chargeable to tax in India, subject to examination of the terms of agreement between HTIL and your company and the movement of funds from your company to HTIL or its associated concerns. 

7.
In this connection, your attention is also directed to section 5(2) of the Income-tax Act, 1961, which states the circumstances under which the income of a non-resident can be charged to tax in India and is reproduced as under:

(2)
Subject to the provisions of this Act, the total income of any previous year of a person who is a non-resident includes all income from whatever source derived which-

(a)
is received or is deemed to be received in India in such year by or on behalf of such person; or

(b)
accrues or arises or is deemed to accrue or arise to him in India during such year.

The circumstances under which the Income is deemed to accrue or arise in India has been provided in section 9 of the Income-tax Act, 1961. As per section 9(1)(i), the following income shall be deemed to accrue or arise in India

(a)
All income accruing or arising, whether directly or indirectly, through or from any business connection in India

(b)
All income accruing or arising, whether directly or indirectly, through or from any property in India

(c)
All income accruing or arising, whether directly or indirectly, through or from any asset or source of income in India

(d)
All income accruing or arising, whether directly or indirectly, through the transfer of a capital asset situate in India

The words of section 9(1)(i) are, therefore, of widest amplitude, namely, accruing directly, accruing indirectly, arising directly or arising indirectly. This section gathers in one place practically all types of income from all possible sources, which a non-resident may have in this country. It has been held by the Supreme Court of India
 that the expressions ‘business connection in British India’ and ‘asset or source of income in British India’ are of widest meaning. A common thread in all four limbs of section 9(1)(i) is that the income accruing or arising in India have a sufficient ‘territorial nexus’ with India. While giving a decision in relation to business connection, the Supreme Court of India
 has held that a relation to be a ‘business connection’ must be real and intimate and through or from which income must accrue or arise whether directly or indirectly to the non-resident. It has also been held
 that the essence of ‘business connection’ is the existence of close, real, intimate relationship and commonness of interest between the non-resident and the Indian person and where there is control of management or finances or substantial holding of shares or sharing of profits by the non-resident of the Indian person, this requirement is satisfied. The commonness of interest may be by way of management control or financial control or by way of sharing of profits
. The Supreme Court has recently interpreted section 9 of the Income-tax Act, 1961, and it has been held
 that the tax under this section can be imposed if there is sufficient territorial nexus. The Privy Council in an old decision has held
 that ‘source’ means not a legal concept but which a practical man would regard as a real source of income. This definition has been subsequently applied by the Courts for example in the case of Performing Rights
.

8.
Your attention is also directed to section 195 of the Income-tax Act, 1961 with respect to the liability of a person to deduct tax at source before making payments to a non-resident. Section 195 is reproduced as under:

Section 195

(1) Any person responsible for paying to a non-resident, not being a company, or to a foreign company, any interest or any other sum chargeable under the provisions of this Act (not being income chargeable under the head 'Salaries' shall, at the time of credit of such income to the account of the payee or at the time of payment thereof in cash or by the issue of a cheque or draft or by any other mode, whichever is earlier, deduct income-tax thereon at the rates in force:

(2) where the person responsible for paying any such sum chargeable under this Act (other than salary) to a non-resident considers that the whole of such sum would not be income chargeable in the case of the recipient, he may make an application to the Assessing Officer to determine, by general or special order, the appropriate proportion of such sum so chargeable and upon such determination, tax shall be deducted under sub-section (1) only on that proportion of the sum which is so chargeable.

As per section 195(1) of the Income-tax Act, any person responsible for paying to a non-resident or to a foreign company, any sum chargeable to tax under the provisions of the Act, is required to deduct income tax at source at the time of payment/credit at the prescribed rates. Section 195(2) provides that if any person paying to a non-resident considers that the whole sum paid is not income chargeable to tax in the hands of the recipient, he may make an application to the Assessing Officer for a certificate of deduction at a lower rate.  Similar option has been given to the payee under section 195(3) as also under section 197 of the Act.  Thus, sections 195(2), 195(3) and 197 of the Income-tax Act have mitigated the statutory liability of section 195(1) which may become onerous in some cases.  It is apparent that the person making the payments to a non resident cannot take a unilateral decision that the payments made by him are not sums chargeable to income-tax and therefore he could make the payments without deduction of tax at source, without the concurrence of the A.O under section 195(2) of the I.T. Act.  The provisions of section 195(2) are not provisions of convenience, which the assessee may use or may not use
.

The Supreme Court of India in context of section 194C has held
 

“Indeed, it is neither possible nor permissible for the payer to determine what part of the amount paid by him to the contractor constitutes the income of the latter.  It is not also possible to think that Parliament could have intended to cast such impossible burden upon the payer nor could it be attributed with the intention of enacting such an impractical and unworkable provision.  Hence, on the express language employed in the sub-section, it is impossible to hold that the amount of two per cent required to be deducted by the payer out of the sum credited to the account of or paid to the contractor has to be confined to his income component out of that sum.”

This decision was followed by the landmark decision of the Supreme Court in the case of Transmission Corp. of A.P. Ltd.
 where the Apex Court explained the provisions of tax deduction at source for payments made to non-residents as under:

“The scheme of tax deduction at source applies not only to the amount paid which wholly bears “income” character such as salaries, dividends, interest on securities, etc., but also to gross sums, the whole of which may not be income or profits of the recipient, such as payments to contractors and sub-contractors and the payment of insurance commission. It has been contended that the sum, which may be required to be paid to the nonresident, may only be a trading receipt, and, may contain a fraction of the sum as taxable income. It is true that in some cases, a trading receipt may contain a fraction of the sum as taxable income, but in other cases such as interest, commission, transfer of rights of patents, goodwill or drawings for plant and machinery and such other transactions, it may contain a large sum as taxable income under the provisions of the Act. Whatever may be the position, if the income is from profits and gains of business, it would be computed under the Act as provided at the time of regular assessment. The purpose of sub-section (1) of section 195 is to see that the sum which is chargeable under section 4 of the Act for levy and collection of income-tax, the payer should deduct income-tax thereon at the rates in force, if the amount is to be paid to a non-resident. The said provision is for tentative deduction of income-tax thereon subject to regular assessment and by the deduction of income-tax, the rights of the parties are not, in any manner, adversely affected. Further, the rights of the payee or recipient are fully safeguarded under sections 195(2), 195(3) and 197. The only thing which is required to be done by them is to file an application for determination by the Assessing Officer that such sum would not be chargeable to tax in the case of the recipient, or for determination of the appropriate proportion of such sum so chargeable, or for grant of certificate authorising the recipient to receive the amount without deduction of tax, or deduction of income-tax at any lower rates or no deduction. On such determination, tax at the appropriate rate could be deducted at the source. If no such application is filed, income-tax on such sum is to be deducted and it is the statutory obligation of the person responsible for paying such “sum” to deduct tax thereon before making payment. He has to discharge the obligation of tax deduction at source.”

After detailed consideration of the provisions of the Act, the Apex Court gave the following decision

Hence, in our view, there is no substance in the contention of learned counsel for the appellant that the expression “any other sum chargeable under the provisions of this Act” would not include cases where any sum payable to the non-resident is a trading receipt, which may or may not include “pure income”. The language of section 195(1) for deduction of income-tax by the payer is clear and unambiguous and casts an obligation to deduct appropriate tax at the rates in force.

Thus, the Hon’ble Supreme Court has laid down the following proposition of law:

· Every person making payment to a non-resident has statutory liability to deduct tax at source on the gross sum paid.

· The sum so paid should be chargeable to tax but may or may not include “pure income”.

· The tentative deduction of income tax is subject to regular assessment and rights of the parties are not adversely affected since the payee can always claim refund after filing the return of income.

· Further, the rights are also not affected since application can be made to the Assessing Officer under section 195(2), 195(3) or 197.

· If no application is filed, income tax on gross sum paid to a non-resident has to be deducted and it is the statutory obligation of the person responsible for paying such “sum” to deduct tax thereon before making payment.

· The person making payments to a non resident cannot take a unilateral decision that the payment made by him are not sums chargeable to Income-tax and therefore, he could make the payments without deduction of tax at source, without the concurrence of the Assessing Officer as provided in section 195(2).

The Supreme Court in a recent decision
 has also discussed in detail the liability of the company including its directors in case of non-deduction of tax at source and you are requested to go through the same.

It has also held in various decisions of ITAT
 that where there exists a doubt as the chargeability of income to tax there also tax is to be deducted at source EX ABUNDANTI CAUTELA. On the issue of obtaining a certificate by the Assessing Officer, the Mumbai ITAT has recently held in the case of MRPL

“We have duly considered the rival contentions and gone through the record carefully.  Section 195 nowhere provides that any assessee would himself harbor the belief that payment made by him does not involve element of income chargeable to tax.  It is the Assessing Officer only who can permit an assessee to make the payment without deducting tax under sub-section (2) of Section 195.  If discretion of the A.O is extended to the assessees as propounded by the ld. Counsel for the assessee then there would be no end.  In the present case the assessee contended that it has obtained a No Objection Certificate from the A.O under section 195(2) of the Act for remitting the payment relating to the first contract and, therefore, it believed that for making similar payment it is not necessary to approach the A.O for similar payments.  If this argument is accepted then some other assessee would say that in case of “A” A.O has permitted the remittance of payment without deducting the tax his contract is also similar to that of “A”, hence he is not obliged to approach the Assessing Officer.  In that situation the very purpose of the section would otiose.  The Act imposes the authority for permitting an assessee to remit the payment without deducting tax in the A.O and not in any other person.  The powers and discretions of Assessing Officer cannot be substituted with the belief of an assessee.  Therefore, on the basis of this belief we cannot hold that assessee is justified for not deducting the tax while remitting the amount to nonresident.

The ratio of the Supreme Court decision in the case of Transmission Corporation as mentioned above has also been recently discussed by Chennai ITAT in the case of Frontier Offshore

9. In view of the above discussion, prima facie it appears that

(a) HTIL has made substantial gain from their investment in an Indian company Hutchison Essar Ltd. (now renamed as Vodafone Essar Ltd.) through sale of its 66.9848% stake to your company, Vodafone International Holdings BV, Netherlands.

(b) Such gains of HTIL may be chargeable to tax in India under section 5(2) read with section 9(1)(i) of the Income-tax Act, 1961 subject to examination of the terms of agreement between HTIL and your company and the movement of funds from your company to HTIL or its associated concerns. 

(c) You have made payments to HTIL for purchase of the 66.9848% stake in Vodafone Essar Ltd.

(d) You have not deducted tax at source under section 195 of the Income-tax Act, 1961 and no certificate has been obtained from the Assessing Officer under section 195(2) of the Income-tax Act, 1961. 

10.
You are, therefore, required to show cause under section 201(1) of the Income-tax Act,1961, as to why you should not be treated as an assessee in default for the tax liability of HTIL in India, with respect to the gains made by it from the disposal of its investment in India.  You are also requested to submit the following documents:

(a) Copy of Memorandum of Understanding / Agreement between your company and HTIL or its associated concerns for acquisition of 66.9848% direct/indirect interest of HTIL in HEL.

(b) The name and address of your investment bankers / chartered accountants / lawyers, whether in India or outside India, who have been appointed by you in this connection.

(c) The full details of payments made to HTIL or its associated concerns for acquisition of direct/indirect interest in HEL with name and address of the companies involved in the transaction.

11.
Please note that the approval of the FIPB dated 7th May, 2007 is subject to your compliance with and observance of all the applicable laws and regulations in India and these include the tax laws. 

12.
The above information may be submitted through your authorized representative with a valid power of attorney at 11.00 A.M. on 8th October, 2007.

Yours faithfully,

( N. K. GOVILA )

Assistant Director of Income Tax,

(International Taxation),Circle-2(2),

Mumbai.

Copy to:

(a) The Principal Officer, Vodafone Group Plc., Vodafone House, The Connection, Newbury, Berkshire RG 14 2 FN, England with a request to ensure compliance by its 100% subsidiary Vodafone International Holdings B.V.

( N. K. GOVILA )

Assistant Director of Income Tax,

(International Taxation),Circle-2(2),

Mumbai.
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