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Participants at a June 6 discussion on real estate investment trusts said the IRS should put out new guidance on a variety of unsettled issues vexing the tax bar.

At a District of Columbia Bar Taxation Section luncheon, Dara Bernstein of the National Association of Real Estate Investment Trusts and Charles Temkin of Deloitte reviewed several hot topics in REIT practice, including preferred dividends and income sourcing. William Coppersmith, a branch chief in the Office of Associate Chief Counsel (Financial Institutions & Products) (Branch 2), largely agreed with the other speakers that the IRS needs to get guidance out on unclear areas of law affecting REITs.

Speaking on his own behalf, Coppersmith said the IRS recently put out Rev. Rul. 2007-33 to clarify that section 988 gain from foreign currency exchanges will be treated as qualifying income for the REIT income tests under section 856(c)(2) and (3). The ruling "relates to the underlying stream of income," he said. Since the ruling, Coppersmith said his office has received several questions concerning principal payments and income generated from interest expense. These issues weren't addressed in the ruling because the statute "talks in terms of income, not in terms of expenses," he said.

There may have been drafting concerns about an "[in]sufficient nexus with the statute in order to treat it as income," Coppersmith said. But the ruling is a starting point to address these issues, he said, adding that focusing on one set of issues causes others to surface.

Temkin said much of the guidance in the REIT arena comes from letter rulings rather than revenue rulings. Because the IRS won't issue "comfort" letters, guidance can be sparse compared with other areas of tax law.

The IRS's policy is to issue guidance when it is "consistent with efficient tax administration," Coppersmith said. One way for practitioners to get informal advice is by coming to the IRS for a presubmission conference, he said. This procedure gives the agency the chance to help develop possible resolutions.
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Participants at a June 6 discussion on real estate investment trusts said the IRS should put out new guidance on a variety of unsettled issues vexing the tax bar.

At a District of Columbia Bar Taxation Section luncheon, Dara Bernstein of the National Association of Real Estate Investment Trusts and Charles Temkin of Deloitte reviewed several hot topics in REIT practice, including preferred dividends and income sourcing. William Coppersmith, a branch chief in the Office of Associate Chief Counsel (Financial Institutions & Products) (Branch 2), largely agreed with the other speakers that the IRS needs to get guidance out on unclear areas of law affecting REITs.

Speaking on his own behalf, Coppersmith said the IRS recently put out Rev. Rul. 2007-33 to clarify that section 988 gain from foreign currency exchanges will be treated as qualifying income for the REIT income tests under section 856(c)(2) and (3). The ruling "relates to the underlying stream of income," he said. Since the ruling, Coppersmith said his office has received several questions concerning principal payments and income generated from interest expense. These issues weren't addressed in the ruling because the statute "talks in terms of income, not in terms of expenses," he said. (For Rev. Rul. 2007-33, see Doc 2007-12182 or 2007 TNT 98-11.)

There may have been drafting concerns about an "[in]sufficient nexus with the statute in order to treat it as income," Coppersmith said. But the ruling is a starting point to address these issues, he said, adding that focusing on one set of issues causes others to surface.

Temkin said much of the guidance in the REIT arena comes from letter rulings rather than revenue rulings. Because the IRS won't issue "comfort" letters, guidance can be sparse compared with other areas of tax law.

The IRS's policy is to issue guidance when it is "consistent with efficient tax administration," Coppersmith said. One way for practitioners to get informal advice is by coming to the IRS for a presubmission conference, he said. This procedure gives the agency the chance to help develop possible resolutions.

Coppersmith said that closing agreements are cumbersome and inefficient to deal with. He said that since the enactment of self-help provisions, the IRS has generally refrained from entering into closing agreements because it's difficult to "deal with factual questions like 'What's reasonable cause?'"

There are problems, he acknowledged, because "this is a fluid situation." The IRS is trying to deal with a lot of cases at this time, and it will take some time for the agency to develop appropriate procedures to handle them, he said. The place to go with self-help questions, Coppersmith said, is New York's Large and Midsize Business Division. Stuart Mann ((212) 298-2104) has expressed willingness to work with taxpayers who have questions in this area, he said.

The topic of preferential dividends is "difficult," Coppersmith said, but the IRS is considering including it in next year's business plan for guidance.

Bernstein and Temkin emphasized that infrastructure deals (for example, toll roads, bridges, etc.) have become popular lately, but there is no clear guidance in the area. Coppersmith agreed and said it is an "emerging issue" with lots of questions coming in from practitioners. The last substantive guidance came in the 1960s and 1970s, he said.

"I would anticipate that we'll start receiving more inquiries on this," he said.
 
Proposed Legislation

Legislation has been introduced in the House (H.R. 1147, the REIT Investment Diversification and Empowerment Act of 2007) that would:
 
    o clarify that gains from foreign currency exchanges qualify
      under the income tests;
 
    o allow a REIT to hold up to 25 percent of its assets in
      taxable REIT subsidiaries' stock;
 
    o create a two-year safe harbor holding period for dealer
      sales;
 
    o equalize the taxable REIT subsidiaries rental rules between
      lodging and healthcare facilities; and
 
    o allow U.S. REITs to own stock in non-U.S. REITs provided the
      foreign REIT is governed by organizational rules similar to
      those in the U.S. (For H.R. 1147, see Doc 2007-5361 or
      2007 TNT 41-25.)

In discussing the possibility of the legislation moving forward in Congress, Bernstein said she doesn't know what's going to happen this year, but that she's "always hopeful."
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