BEFORE THE SOLE ARBITRATOR SHRI MANOJ B DALVI,
At MUMBAI

ARBITRAITON NO 3674 OF 2021
IN
ARBITRAITON NO 3674 OF 2021

1. FORTUNE CREDIT CAPITAL LIMITED
A company incorporated under the 
provisions of the Companies Act, 1956
and registered as Non-Banking Finance Company

having its address at
2nd floor, K K Chambers, Sir T P Marg,
Fort, Mumbai – 400 001			……………. Claimants 

Versus

1. SAI TIRUPATI UNIVERSITY
having its office at Ambua road, 
Village Umrada, Th. Girwa, 
Udaipur – 313015

2. Mr Bholaram Agrawal
4-A, Fatehpura, Main Road, 
Udaipur – 313001

3. Mr Rahul Agrawal 
4-A, Fatehpura, Main Road, 
Udaipur – 313001
		
4. Mr Ashish Agrawal
4-A, Fatehpura, Main Road, 
Udaipur – 313001		   	……………. Respondents

Rebuttal to Statement of Claim furnished by Claimant u/s 23 of the Arbitration and Conciliation Act, 1996 and amended thereafter

MAY IT PLEASES THE H’BLE ARBITRAL TRIBUNAL
The respondent hereby submits his rebuttal to the statement of claim u/s 23 of the Act submitted by claimant before your honour. The claims are rebutted below each contention wise both on law and on facts:

A. Appointment of Sole Arbitrator

1. It was alleged by claimant at para 3 and para 8 of his statement of claim that the clause 23 of Subvention agreement provides for reference to arbitration in case of any differences, disputes, claims, execution, default in payment of instalments etc by nominating sole arbitrator by claimant, unilaterally. The said allegation is denied in toto and rebutted as under:

a. Firstly, it is important to note that impugned subvention agreement don’t contain, at all the clause relating to resolution of disputes, differences, claim etc by way of Arbitration. There is no such clause 23 – Arbitration clause in the impugned agreement. Therefore, there is mis-representation to that extent on the part of claimant with an intent to mis-guide the bench and take undue advantage cheating the respondent. The claimant is asked to furnish copy of such subvention agreement containing arbitration clause. it was also misrepresented to the extent that only claimant has right to nominate the sole arbitrator. It is baseless contention in as much that there is no such arbitration clause in the impugned agreement so that giving right of nominating to either party does not arise at all.

b. Secondly, in the absence of Arbitration clause in the impugned agreement, the appointment of sole arbitrator itself is bad, illegal, unlawful and against the provision of the Act. In the absence of any understanding between parties to resolve disputes arising out of terms/ covenants of the impugned agreement, the arbitral tribunal cannot assume jurisdiction and such invalid jurisdiction is not empowered to conduct the arbitration and determine the award. Any proceedings conducted by such jurisdiction are illegal and invalid, in toto so that subject to challenge on the principles and on the grounds of jurisdiction and validity. The impugned nomination and appointment of arbitral tribunal is neither in accordance with the covenants of the agreement nor with the provisions of the Act so that validity of appointment is questioned. Therefore, the exercise of right to appoint the arbitral tribunal by claimant unilaterally and appointment of arbitral tribunal suffers from basic infirmities to hold them as valid appointment. The appointment fails the basic ingredients specified in law to hold the appointment as valid.

c. Thirdly, the impugned appointment suffers from other infirmities in as much as that the appointment letter don’t specify basis which agreement, this appointment is being made so that this appointment itself is vague and unlawful in all its terms. It is again pointed that the impugned agreement doesn’t carry any such clause referring to Arbitration.

d. Fourthly, recently the Courts including Apex Court have taken fairly view to hold unilateral appointment of sole arbitrator as Arbitral Tribunal as bad and treated such unilateral clauses strictly invalid. These decisions are essentially based on the maxim nemo judex in causa sua, meaning that no person should be a judge in his own cause regardless of whether the proceedings are judicial or quasi-judicial in nature.

e. Fifthly, if at all the impugned reference to arbitration is held valid, the claimant had lost its right to invoke the arbitration clause in view of the fact that the claimant had already lodged complaint before Metropolitan Magistrate Court, at Ahmedabad and Economic offence wing (EOW) at Mumbai for the recovery of dues so that matter is already sub-judice under the Court of Law. It is submitted that claimant loses its right to invoke the arbitration when the legal recourse under another law is already exercised by the claimant. Moreover, it is common principles of law that one cannot avail multiple legal recourse of legal remedy for the very same dispute and in that case, all lateral proceedings lose their independent status and may get merged into the original complaint or stands withdrawn as bad. In the present situation, the claimant’s right to arbitrate is irrevocably waived since the claimant took a step in the court proceedings to answer the substantive claim, its determination and final resolution by agreeing to settle the claim determined by Hon’ble Court as well by the Police in the course of their investigation. It is also submitted that the reference to Metropolitan Magistrate and Economic offence wing is not brought to the knowledge of this Hon’ble Tribunal by the claimant so that there is mis-representation of facts and giving incomplete information to the Hon’ble Tribunal by the claimant.
f. Lastly, it is submitted that there had never been denial of claim towards outstanding amount raised by demand notice dated 13-4-2021 amounting to Rs.6,66,93,599.79/- by the respondents neither the claim nor the extent of claim. In fact, there has never been the allegation by claimant pointing out the denial or rejection of claim by respondent to any extent in any manner. It is important to note that the respondents have time and again requested the claimant to provide moratorium period considering exceptional situation of COVID-19 pandemic which has disturbed global financial scenario. The students are missing, studies are missing which has impacted the financial health of educational institutions largely and broadly. Needless to submit, the claimant itself has sought extension of time for repayment of their own dues. There is a report titled “Rating Rationale” which clearly shows that FIAFL has availed moratorium on the principal component of term loan for the months of June, July and August, 2020. It is also reported that it has selectively offered moratorium to its borrowers.


B. Allegation on facts

1. It has been alleged by claimant at para 2 that the respondents 2 to 4 were the guarantors to the said agreement so that liability of the second and third respondent is co-extensive with that of the first respondent.

a. The said allegation is denied in toto and rebutted as under in as much as that there is no such agreement nor any covenants wherein respondent no 2 to 4 were party to any agreement as claimed by claimant. Therefore, no such liability exists when it was not party to the agreement nor agreed to any such guarantee by way of agreement or otherwise. The claimant has submitted absolutely wrong, false and misleading explanation, documents and evidences in this regard with intent to misguide the Hon’ble Arbitral Tribunal and take undue advantage of misleading fact. The claimant be awarded heavy cost for this.

Further, it is requested to provide a copy of any agreement wherein the respondent no 2 to 4 were party to act as guarantor as claimed in the said allegation.

2. It has been alleged by claimant at para 4 of the statement of claim that loan facility was required to be paid by Respondents by instalments so that respondents are jointly and severally liable to make repayment of the said facility along with interest. 

The said allegation is denied in toto and rebutted as under:

a. On perusal of loan documents, it can fairly be taken note that the claimant had provided loans to students and not to the university/respondents. The sanction letters were issued in the name of students and not in the name of respondents. The first receipt of the loan facility was by the students, though subsequent receipt may have come to the university for the reason that the loan was obtained for the purpose of paying fees to the universities. Therefore, respondent never took the loan facilities in their name so that they were not obliged to make payment of instalments neither on law nor on facts. Importantly, this fact has never been in dispute, at all.

b. This transaction may be looked from another perspective. The loan was sanctioned and disbursed to the students or prospective students for the desired purpose of payment of fees to the university and respondents were guarantor under this facility so that there was actual payment of loan was made to student/ borrower. In turn, the student had utilised the said loan amount towards payment of fees to university so that money had come to the account of university. If at all, the impugned transaction is treated at par with constructive payment by lender to university, then also, there is no liability of respondents since there is no actual payment to guarantors. 

c. The liability to make the repayment of outstanding loans by the respondents had triggered for the well-known reason that respondents were ‘guarantors’ under those loan facilities. Therefore, the liability of respondents gets triggered only when there is failure of repayment on part of original borrowers i.e., students. Therefore, guarantors are never jointly and severally liable for their equated monthly instalments, at all. It is always the primary and actual responsibility of borrower to make monthly instalments.

d. It is also important to mention that the subvention agreement don’t contain iota of sentence making respondent responsible for payment of monthly instalments.

3. It is alleged at para 5 of the statement of claim that parties agreed that on delay, the claimant shall be entitled to charge additional interest and other charges. Respondent shall be liable to pay specified penalty towards cheque bouncing. Respondent also agreed to indemnify for loss or expenses as a consequence of any default in the performance of obligation.

The said allegation is denied in toto and rebutted as under:

a. The aforesaid allegations are denied in toto. The subvention agreement doesnot specify at all nor provide for any of such claim by the claimant. The claimant may furnish the copy of such subvention agreement basis the impugned allegation.
 
b. The claim is also denied for the reason that respondents were never party to such agreements. The respondents hereby deny in toto to assume and acknowledges any responsibility/obligation undertaken without their knowledge. 

4. It is alleged at para 6 of the statement of claim that several notices sent to respondents were failed and neglected to make payments of the outstanding dues so that the outstanding are un-settled. It is alleged at para 7 of the statement of claim that despite loan recall notice dated 27th April, 2021, the respondent has not made any effort to repay the outstanding amount.

a. The allegation of neglecting notices is absolutely baseless and unjustified in view of the fact that the demand notice was well acknowledged and duly considered for the requisite purpose. it is stated that there is partial and last payment made on 18-1-2021 of Rs.79,11,300/-. 

b. The respondents have made several requests to the claimants explaining the essential situation leading to these disruptions and asked to provide moratorium period along with repayment schedule showing last & final payment on or before March 31, 2022. It is important to mention that all such requests were not responded so that they were rejected in toto with a pre-conceived mindset and intention to unsettle the dues and drag the issue to long drawn and costly affairs of litigation.

5. It is alleged at para 9 that claimants are also entitled to receive interest on this outstanding amount at 18% PA from the date of arbitration reference notice till realisation of the amount and exercise lien over the property and assets and charge over all stocks and marketable or other securities of the respondents.

a. The proposed allegations are absolutely baseless and there is no reference by which they are proposed. There is no agreement which says that claimant is entitled to any such interest and lien or charges over the assets of the respondent. 

b. The claimant shall submit the copy of such subvention agreement entered into parties and prove beyond doubt his claim.

6. Therefore, with utmost respect, it is submitted that there is no default, at all on the part of respondent so that there is no cause of action can be made out. The claimant is trying to make the cause of action forcefully without justifying any facts and any law. There is not a single iota of facts or law supporting any allegations made out by claimant in the statement of claim. Accordingly, there is balance of convenience in favour of respondent so that his statement of claim deserves to be rejected and disposed off as bad in law with an order to heavy costs and punishment.

It is most respectfully prayed that – 

1. That the statement of claim filed by claimant suffers from the basic ingrediencies of valid claim, infirmities and errors so that it deserves to be rejected in toto.

2. That the claimants submitted absolutely wrong set of information and facts wrongfully alleging respondent no 2 to 4 as party though there is no such agreement so that it deserves severe penalty and criminal action for misguiding the Arbitral Tribunal.

3. That arbitration reference be treated as bad so that it be dismissed as withdrawn.

4. That the respondent had never denied its claim of repayment arising out of failure on part of borrower. Therefore, the prayer of claimant requesting for direction to pay the outstanding has no legs to stand so that it be rejected.
5. Since the respondents had already accepted and acknowledge the claim and therefore, permission to sell of assets and restraining by ad-interim order from creating third party rights has no legs stand so that it be rejected. 

6. The respondent does not deem fit to disclose their assets in view of any valid ground so that such directions should not be given so that it be rejected.

7. That the claimant be directed to pay the cost of arbitration proceedings of respondent.

8. Such other costs as the Hon’ble Tribunal may deem fit.





Place: Mumbai							---------------
Date: 23-09-2021							Respondent





--------------
Advocate for Respondent
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