












21st October, 2021

To,
[bookmark: _GoBack]The Commissioner of Income Tax (TDS)-1
9th Floor, Room no. 900-B,
Smt. K.G. Mittal ayurvedic Hospital Building
Charni Road,
Mumbai – 400002.

Ref:	E-Land Apparel Limited
	               PAN: AACCM6461E
	               AY – 2018-19



Re: 	Notice no. 51/MUM/23032021/00347 dt. 23.03.2021 

Sub:          Further Reply to Notice no. 51/MUM/23032021/00347 dt. 23.03.2021

Dear Sir, 

With reference to above show cause notice and in continuation to our reply dated 4th May 21 and 15th June, 21 we hereby further again emphasize the delay in payment of TDS. 

Background 
E-Land Apparel Limited (“company”) incorporated in 1997 is a public listed entity on Bombay Stock Exchange with more than 14,000 shareholders spread across India. The Company is primarily engaged in the business of manufacture and sale of garments. The Company caters to both domestic and international markets. E-Land World Limited (the ultimate holding company) and its subsidiaries (collectively referred to as the “Group”) is a South Korean group headquartered in Seoul, South Korea. 









Management of the Company
The company is a listed entity on Bombay Stock Exchange having following Directors as on 31st March, 2018.

	Sr. No.
	
Name of the Director
	
Designation
	
Location

	1.
	Mr. Jaeho Song
	Managing Director
	Bengaluru

	2.
	Mr. Kwang Hyuck Choi
	Whole Time Director
	Bengaluru

	3.
	Mr. Sivabalan Paul Pandian 
	Independent Director
	Coimbatore

	4.
	Mr. Kyoung Hur 
	Independent Director
	Mumbai

	5.
	Mr. Jung Ho Hong  
	Whole Time Director
	Mumbai

	6.
	Mrs. Elizabeth Ravi 
	Independent Woman Director
	Pune

	7.
	Mr. Chongtae Baek 
	Independent Director
	Mumbai

	8.
	Mr. Supriyo Kumar Chaudhuri
	Nominee Director (SBI)
	Kolkata



Organizational Structure
In regards to finance related functions for the company, following is the organization structure for the company:


	Managing Director





	General Manager- Accounts & Taxation






	General Manager- Finance







	           Manager – Taxation


	Manager- Accounts & Finance





	Executive – Taxation & Accounts


	Assistant Manager- Finance












The roles and responsibility of above designation is mentioned here below:

	Sr.No
	Designation
	Responsibility
	Location

	1
	Managing Director
	Reviewing Manufacturing operations  and Production of the Company, Getting new business, marketing
	
Bengaluru

	2
	General Manager – Accounts & Taxation
	Overall review of Accounts, reviewing statutory compliances pertaining TDS/TCS/PF/ESIC/PT/LWF etc. co-ordination with Auditor, payment of all statutory dues etc. 
	
Mumbai

	3
	General Manager- Finance
	Co-ordination with Banks for loan settlement, forecasting working capital needs, Capital budgeting etc.
	
Mumbai

	4
	Manager – Accounts & Finance
	Preparation of financial statements, arranging funds for statutory payments pertaining to TDS/TCS/PF/ESIC/PT/LWF etc.
	
Mumbai

	5
	Assistant Manager- Finance
	Preparation of supporting loan documents etc.
	Mumbai

	6
	Manager- Taxation
	Checking all workings for the statutory compliances pertaining to TDS/TCS/PF/ESIC/PT/LWF etc. ,  return filings for all the mentioned statutory compliances, reporting to Seniors on status of all statutory compliances
	

Mumbai

	7
	Executive – Taxation & Accounts
	Preparing working for all statutory compliances like TDS/TCS/PF/ESIC/PT/LWF etc.
	
Mumbai




We hereby provide justification for the actual reason, hardship faced by the company because of which such default had taken place.

1. Employee Turnover
The delay in payment of TDS is mainly on account of turnover of the employee in-charge of discharging duties for statutory payments who had left the organization during the year under consideration. The following are the list of the key employees working in Accounts, Tax & Finance Department along with their designation who had left the organization during FY 2017-18 

	Sr.No.
	Name of Mumbai HO Staff 
	Designation
	Date of leaving

	1
	Manoj Mahabadi 
	General Manager – Accounts & Finance
	30-11-2016

	2
	Nilesh Kothari 
	General Manager- Finance
	21-09-2017

	3
	Vaibhav Jain 
	Manager Accounts & Taxation
	09-06-2017

	4
	Kamesh Sabat 
	Manager - Taxation 
	18-08-2016

	5
	Sushant Desai 
	Executive – Taxation & Accounts
	25-02-2017

	6
	Abhishekh Rane 
	Assistant Manager- Finance
	26-08-2017



The primary responsibility of these employees along with other duties always included statutory compliances. These people left the organization during FY 2017-18 without giving proper handover about the pending statutory compliance thereby creating operational issues for the remaining staff to reconcile and pay the statutory dues correctly.  

The due dates of the funds for the payment of statutory dues was never brought to the notice of concerned management by the above people who left the organization. The company’s struggle for the working capital further worsened when such non-payment of statutory dues came to the notice subsequently. 

None of the Executive or Independent or Nominee Directors are directly involved with the day to day compliances and working of the company. Key employees were responsible and managing all functions pertaining to statutory compliance work on a routine basis who were part of the taxation and compliance team. All key employees managing Accounts, Tax and Finance were based in corporate office in Mumbai and Korean Directors were purely involved with manufacturing and production activities in Bengaluru. Their permanent residence is also in Bengaluru. Key employees were based out of Mumbai and working in corporate office in Mumbai.  

The company also took stricter actions on the employees who were part of the taxation and compliance team who didn’t highlight the non-payment of statutory dues. Following 2 employees were asked to put in their resignation. 	 

	Sr.No.
	Name of Mumbai HO Staff 
	Designation 
	Date of left 

	1
	Kiran Kamble 
	Manager taxation 
	26-04-2018

	2
	Sunita Kanungo 
	Sr Manager (Secretarial & Legal) 
	02-05-2018




2. Financial position of the Company
Company’s financial position has worsened over the past few years.  This is mainly attributable to following situation
· Increased loses and decrease in Company’s Net worth:

Company is having a negative worth. Over the years, net worth of the company has kept on decreasing. 

		                                                                               (Amount in crores)

	Particulars
	FY 2015-16
	FY 2016-17
	FY 2017-18
	FY 2018-19
	FY 2019-20

	Share Capital (A)
	47.99
	47.99
	47.99
	47.99
	47.99

	Other Equity (B)
	(49.75)
	(146.02)
	(282.71)
	(354.44)
	(406.56)

	Negative Net worth (A-B)
	(1.76)
	        (98.03) 
	      (234.72) 
	      (306.45) 
	      (358.57) 



 Increase in negative net worth is mainly on account of continuous loses incurred by the company 
 over the years. 
                                                                                                               (Amount in crores)
	Particulars
	FY 2015-16
	FY 2016-17
	FY 2017-18
	FY 2018-19
	FY 2019-20

	Loss before tax
	(18.67) 
	        (80.21) 
	        (78.42) 
	        (41.51) 
	        (52.42) 









· The book value of the company has reduced over the years.
                                                                                                         (Amount in crores)
	Particulars
	FY 2015-16
	FY 2016-17
	FY 2017-18
	FY 2018-19
	FY 2019-20

	Book Value per share
	(0.37) 
	(20.43) 
	(48.91) 
	(63.86) 
	(74.72) 







3. Shutting down of 3 Factory Units
Due to reduction in Company’s turnover, Company has to take actions for shutting down its various units. Company had 5 operational units from which production use to happen. However due to decreasing sales and high competition, huge operating cost company had to shut down its following units. 
	Units
	Months when intention to shut down of Units began

	Unit 1
	July 2017

	Unit 2
	October 2019

	Unit 3
	December 2018




During the FY 2017-18 the Company had to closed down 2 factory units located at Bommnahalli area and at Begur Hobli area in Bangalore. Due to financial and operational difficulties witnessed by the Company and also on account of liquidity crunch faced by the Company it was unavoidable to close down the 2 factory units located in Bangalore. We hereby enclose communication with vendor for shutting down 2 factory units as “Annexure 1”. In subsequent year due to decrease in business volume the company had to close down 3rd unit. The company had to close down the above 3 units due to incurrence of fixed costs without any revenue generation.    

4. Increase in operating cycle
As compared to the Industry average operating cycle of 100 days, company’s operating cycle increased to 150 days. This was mainly on account stiff competition faced by the Company. The increased operating cycle badly affected the working capital cash flow of the company. 
Company had to take loans/advances from the group company in order to pay off its debts and meet the operating cost.

This has resulted in increased in finance cost and liabilities from the group company. 
                 (Amount in Crores)
	Particulars
	FY 2015-16
	FY 2016-17
	FY 2017-18
	FY 2018-19
	FY 2019-20

	Liability from Group Company
	-
	57.09
	289.18
	347.44
	388.05








                 (Amount in Crores)
	Particulars
	FY 2015-16
	FY 2016-17
	FY 2017-18
	FY 2018-19
	FY 2019-20

	Finance Cost
	3.59
	34.07
	22.41
	39.1
	48.22






Also the total liabilities of the company have increased over the years

(Amount in Crores)
	Particulars
	FY 2015-16
	FY 2016-17
	FY 2017-18
	FY 2018-19
	FY 2019-20

	Total Liabilities
	193.37 
	     253.21 
	      346.38 
	      421.64 
	      477.72 







The operating cash flow of the company before working capital changes has always being negative
                             
                                                                                                                                 (Amount in Crores)
	Particulars
	FY 2015-16
	FY 2016-17
	FY 2017-18
	FY 2018-19
	FY 2019-20

	Operating cash flow
	(9.40)
	(23.96)
	(17.93)
	4.60
	(0.68)






5. Shortage of Working Capital

The Company’s operation are running into losses since 2012. As a result of this the company is facing critical issue of availability of fund flow/working capital to carry on its production process.  

To overcome the issue of availability of fund flow the company obtained advances from its group company to repay the statutory dues and also to overcome its other financial difficulties.  The company has asked its parent company to give advance money towards sale of products in order to meet working capital. The group company paid advances of around Rs. 183.29 crores in the month of January 2018 which was then utilized for working capital needs. The company’s working capital issue were resolved to a certain extent from realization of accounts receivable from the debtors. 

In 2016, the Company had applied for One Time Settlement (OTS) with all the banks in the consortium, pursuant to which, approval was received from all the banks for the OTS in respect of the borrowing. Upon approval of OTS the company had no borrowings from any of the banks. The company’s funding requirement were fulfilled only by the group company.           

Apart from realization of accounts receivable and funding being made available from group company the company had no other avenues for infusion of funds so as to overcome its working capital issue.  


6. Delay in Payment to Vendors

The company’s intention was never to default on TDS payment wherein even payments to vendors were delayed due to working capital issues. In order to ensure that the production process is ongoing only part payment were made to few vendors so that the production is completed and the deliveries are made on time to the concerned parties which in turn generates revenue for the company. Majority of the amount payable to vendors were outstanding. At times, the cheques which were issued to vendors for part payment were also dishonored due to insufficient funds. We hereby enclose sample copies of vendor ledger as “Annexure 2” which reflects that during the year under consideration even payment to vendors have not been made which have been outstanding for long time now.

We, also, hereby enclose summary wherein only part payment have been made to vendors during the year under consideration alongwith with copies of ledger as “Annexure 3”

1. Grrowwide Business Solutions LLP
2. Biocare Garment Processors
3. JL Embriodery
4. Prabh Placement
5. S N Murthy Associates
6. Sri Balaji Textile Printers


7. Increased Competition from other countries
Increases in losses is also due to reduction in turnover which is mainly due to increased competition in the Industry. The Company is unable to get the economies of scale, volume and efficiency in production in manufacturing unit, as the cost and production overheads per unit is far higher in India. The company is badly affected due to the prices in raw material, expensive labour, infrastructure bottlenecks and reduced export orders.  
Also due to the availability of cheap labour and better economies of scale in the Country like China, Vietnam and Bangladesh, textile export from India has overall reduced over the periods. The changing global pattern of exports from India has also overall impacted reduction in the company turnover. 

8. Payment of Statutory Dues. (viz. TDS)

The company which is part of the International group considers the statutory compliances as their top priority. The company had started arranging funds from its parent group company to meet the working capital needs and pay the statutory dues on priority. The parent group company immediately arranged funds and the company paid all statutory dues with full interest in FY 2017-18. 

The management of the company ensured that the statutory payments are done properly in time. All the compliances were taken seriously and responsible people were deployed to ensure that there are no lapses in making the statutory payments. 

As per the compliance record of the Company for the subsequent years, it is observed company has no delay in making payment for TDS. The FY 2017-18 was the year of discrete wherein such non-compliances are observed. The failure to such non-compliance was a result of non-discharge of duties by the responsible employees. 

We hereby enclose following details/documents: 
1. Details of TDS paid along with interest paid for FY 2017-18
       Please find attached details in Annexure 4

2. Copy of TDS paid challan along with copy of interest paid for delay in deposit of TDS for FY 2017-18
                  Please find attached details in Annexure 5

3. Copy of acknowledgement of TDS returns filed for FY 2017-18 
    	         Please find attached details in Annexure 6 

4. Copy of audited annual accounts for FY 2017-18, FY 2018-19 and FY 2019-20 
Please find attached details in Annexure 7
 
5. Copy of  TDS paid challan and acknowledgement copy of TDS returns filed for FY 2018-19, FY 2019-20 and FY 2020-21
Please find attached details in Annexure 8


The company paid all of its statutory dues along with interest after correctly assessing the amount payable in the month of March 18 and April 18. The company deposited TDS alongwith interest voluntarily before issuance of any notice of demand by the tax department and there was no deliberate intention on the part of the company in withholding the payment.  Further the company has taken statutory compliance so strictly that there are hardly any cases of delay in making the payment in FY 2018-19, FY 2019-20, FY 2020-21 and FY 2021-22 ( for Quarter 1). 


The minor delays in FY 2019-20 for the month of March, 20 was mainly on account of COVID-19 pandemic and lockdowns/restrictions in place. 

As it is evident from “Annexure- 9” for subsequent 4 years, there are no major delays by the Company.                                                  			
The company never intended loss to the treasury of the Government. All the tax deducted at source was duly deposited by the company before filing the income tax return for FY 2017-18. The vendor in whose case the TDS were deducted also got the credit for TDS well in time before the due date of filing of income tax return. The concerned vendor(s) never complained about the non-credit of TDS to the company.   The Default is in delay in making payment of TDS and not in non-payment of statutory dues for tax deducted at source. 

9. Judicial Precedents

     We hereby reproduced text of few judgements for your reference and to plead as to why prosecution should      not be initiated. 

   Relevant text of the few judgments to support our above view are herein reproduced for your ready reference:
· Great India Nautanki Company Pvt. Ltd. v. ITO, DISTRICT COURT OF DELHI, [TS-852-DC-2019 (DEL)).

Delhi District Court sets aside Trial Court order convicting the assessee-company [accused] u/s. 276B r.w.s 278B for delay in depositing TDS for FY 2012-13 to the credit of the Central Government and thereby imposing a fine of Rs. 25 lakhs. The District Court holds that “there was reasonable cause” for delay in TDS deposit. The assessee had suo-motto deposited all the TDS amount along with compensatory interest u/s. 200 (1A) [which itself amounted to approx. Rs. 22 lakhs], much prior to launching of the prosecution. There was reasonable cause i.e. “due to bad financial condition” TDS could not be deposited by the appellant company, in time. The Intention of the appellant was to deposit the TDS which was done immediately after the availability of funds with interest.

· Sonali Autos (P) Ltd.  v. State of Bihar, HIGH COURT OF PATNA, [2017] 84 taxmann.com 286 (Patna).
Allegation against the petitioner is that the petitioner did not deposit amount of Rs. 1,43,029 duly deducted at source for the financial year 2009-10 within specified time with the Central Government, but the aforesaid amount has been deposited by the petitioner along with interest on various dates in the year 2010 when the mistake was noticed by the petitioner at the time of audit of Books of Account in 2010. Prosecution has been launched against the petitioner after the lapse of three years on 14.05.2013 as a consequence of sanction order passed under section 279(1) on 31-3-2013, in contravention of the instructions dated 28.05.1980 issued by the CBDT.
Section 278AA specifically says that no person shall be punished for any failure referred to under the said provisions, if the assessee proves that there was reasonable cause for such failure. Reasonable cause would mean a cause which prevents a reasonable man of ordinary prudence acting under normal circumstances, without negligence or inaction or want of bona fides
Oversight on the part of the Accountant, who was appointed to deal with Accounts and Income-tax matters, can be presumed to be a reasonable cause for not depositing the tax within time. The petitioner immediately after noticing the aforesaid defects by the Statutory Auditors of the petitioner-company deposited the amount of Rs. 1,43,029 along with interest amounting to Rs. 23,595 as required undersection 201(1A) in the year 2010 itself. Instant prosecution has been launched against the petitioner on14-5-2013 after lapse of about three years from the date of deposit of due tax along with interest by the petitioner under section 201(1A), which is contrary to the instructions issued by CBDT.
The order dated 15-5-2013 passed by the Special Judge, Economic Offences, Patna, taking cognizance of the offence under section 276B along with entire criminal proceeding against the petitioner is hereby quashed.
· Vijay Singh v. Union of India, HIGH COURT OF MADHYA PRADESH, [2006] 150 taxman 117 (MP).
In the instant case, undisputedly the tax deducted at source was deposited when the authorities considered the case for launching prosecution. The delay in depositing the amount was not substantial as the delay was said to be of about five months and some days and the amount involved was Rs. 28,776 which could not be said to be very huge. In such a situation, the authorities concerned should have considered the matter in the light of the instructions contained in the relevant circular dated 28-5-1980. When the conditions for exempting the assessee from prosecution are available, it will not be open for the authorities then also to have discretion in the manner of launching prosecution. The relevant provisions of the statute and the instructions are not inconsistent with each other. Where there is conflict between the instructions and the provisions of the statute, no doubt, the provisions of the statute will prevail and not the instructions. But in the instant case, there was no any inconsistency or any conflict as such. 
Therefore, it could not be accepted that the instructions would not be applicable. The instructions deal with the situation in which the department in its discretion may not launch the prosecution. That discretion had not been exercised properly by the authorities, therefore, the complaint could not be said to be properly filed. The Trial Court as well as Appellate Court had not considered that important and vital aspect of the matter, therefore, they had failed in proper exercise of their jurisdiction. Therefore, impugned judgments deserved to be quashed.


Conclusion
Based on the above factual operational reasons such as Employee turnover, Financial position, working capital issues, Operational reasons and based on judicial analysis as mentioned above, there was reasonable cause for delay in payment of TDS which was beyond the control of management and officers of the Company. Inspite of facing all the above problems Company did take corrective actions and paid all the statutory dues alongwith interest.
In view of genuine case for our company, we shall face very serious hardship if prosecution proceedings will be launched leading to following issues:
1. Korean management will withdraw all key personnel from India and exit India due to such harsh action inspite of paying full interest.

2. Investments from Korea will be affected and will bring bad reputation among Korean companies investing in India.

3. The head office of the company will not support the company in future and they may have to close down Indian operations.

4. Indian operations are running at losses since more than 9 years since 2012. However, Korean parent is supporting the company by infusing funds. Further, infusion of funds will be stopped.    

5. The company is already facing huge competition from China, Vietnam, Bangladesh and COVID-19 pandemic situation has further worsened the financial situation of the company. Hence, survival is a big issue for the company.
Hence, we pray your honour not to initiate the prosecution proceedings against the company, directors and its officers as the Company has already paid all the TDS along with applicable interest and also the statutory compliances done by the company in FY 2018-19, FY 2019-20, FY 2020-21 and FY 2021-22 (Quarter 1) are within due dates. 
In view of above facts and circumstances we request your honour to drop the prosecution proceedings initiated against the company and Directors. 
Hope you find the above in order.

Kindly accede to our request and oblige.


Yours Faithfully,

For E-Land Apparel Limited



Authorized Signatory
Encl: as above
Page 10 of 10

