Improving Quality of Departmental Representation

Report Regarding


CHAPTER-I

INTRODUCTION

I.1
The Central Board of Direct Taxes has been seized with the issue of Departmental Representation before various courts. Over a period of time, litigation has been proliferating. In its wake, this has brought up various issues, which raise very pertinent questions about the seriousness being attached by the Departmental officers at various levels to defend the interest of revenue. What is more worrisome is that more often than not judicial pronouncements do not recognize much merit in Departmental appeals and the Department seems to be fighting a losing battle in the courts.  

I.2
The way things stand at present, it is the Assessing Officer, who is mostly a junior functionary, builds up of the case of the Department and passes an Assessment or Penalty Order, which is put to further test through the appellate process, first before the CIT (A), and from there to the ITAT. Where the orders, passed by these authorities, give rise to substantial questions of law, the matter is taken further to the High Court and thence to the Supreme Court. In the above process, the CIT (A) and the ITAT play the most crucial role. It is before these two authorities that the case of the Department is either made or marred.

I.3
The CIT (A) is a senior Departmental Officer with several years of very valuable experience of handling assessments behind him. At the 1st appellate stage, the assessment order can be strengthened to the extent possible in terms of powers available to CIT (A). The Department can utilize this appellate level in a more effective way if the CsIT (A) are better attuned for the supportive role, they can play in protecting Revenue’s interest. 

I.4
Being the highest fact finding authority in the appellate process authorized by the Income Tax Act 1961, the Income Tax Appellate Tribunals play a defining role. The way the ITAT recognizes a set of facts, lends finality to it in a given case. The general experience is that in most appeals, whether filed by the Department or the assessee, the Department fails to impress the ITAT with its case. As a result, the success ratio of the Department before the ITAT is low. This in turn gives rise to a large number of Departmental appeals before higher judiciary. Unresolved managerial issues, arising from such appeals, have invited displeasure of the courts at the highest levels. This has been causing grave concern within the Department.

I.5
At the time of restructuring of the Department in 2001, the Special Ranges were abolished and the power of assessment in high revenue yielding cases was given to the relatively junior officers of the rank of Assistant / Deputy CsIT. Perhaps in this backdrop, it had been considered necessary to raise the level of departmental representation before the ITAT and the institution of CIT (DR) s had been put in place. However, experience shows that these new posts have remained hugely unpopular within the Department. Also, there is no visible improvement in success of the Department before the ITAT. Therefore, the time has come to have a re-look at the institutional mechanism for representation before the ITATs and to identify those issues, which need to be addressed so that Departmental representation before the ITAT can be streamlined and strengthened.   

Chapter-II

CONSTITUTION & TERMS OF REFERENCE

Constitution of the Committee:  

II.1
For looking into the subject of improving quality of representation before Income Tax Tribunal and other allied issues,  the Central Board of Direct Taxes vide office Memorandum F.No. 279/Misc.122/2007-ITI Dated the 16th October, 2007 (Annexure-I) set up a Committee, composed of the below named persons:-
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	i)
	Shri Prakash Chandra 

DGIT (Investigation), Jaipur
	
	Chairman
	

	ii)
	Shri Brahma Prakash Gaur 

CIT, Delhi-I, Delhi
	
	Member
	

	iii)
	Shri Girish Dave

DI (International Taxation), Mumbai
	
	Member
	

	iv)
	Shri R.K.Paliwal 

CIT (DR), Delhi
	
	Member

Secretary
	

	
	
	
	
	


II.2
During its deliberations, the Committee benefited from valuable feedback, given by Shri Rajnish Kumar, CIT (Judicial), Delhi, who has the experience of serving as CIT (DR) before the ITAT. As such, the Committee co-opted Shri Rajnish Kumar as one of its members.

Terms of Reference of the Committee

II.3
The terms of reference of the Committee are as under:-

1) To make recommendations for improving the quality of departmental representation before ITAT by CIT(DR), Addl. CIT (DR) and Junior DR.

2) To make recommendations for improving working conditions by way of infrastructure facilities for the officers posted as the departmental representatives both at the office and at residence.

3) To make recommendations about the placement and tenure of the officer and also regarding the specialized training if need be including that from outside agency.

4) To make recommendations for improving the quality of orders passed by the CsIT (A) by way of training in the judicial work as well as orientation courses or otherwise.

5) To make recommendations for creating a formal feedback mechanism with the Ministry of Law to deal with the administrative and other issues relating to the functioning of the ITAT Benches.

Chapter-III

DELIBERATIONS OF THE COMMITTEE

III.1
The Committee met at Delhi and had a preliminary discussion. At this meeting, it was decided to invite suggestions from the Chief Commissioners of Income-tax (CCAs) and the CIT (DRs) of various ITATs. 

III.2
Suggestions were from Jaipur, Kolkata, Hyderabad, Chennai, Panaji, Mumbai, Ahmedabad, Kanpur, Chandigarh, and Bangalore.  Individual Members of the Committee also held meetings with the officers posted in ITAT at Delhi, Mumbai, Jaipur, Lucknow, Chennai, Hyderabad and Bangalore.

III.3
The Committee, after due deliberation, decided to prepare its report in two separate parts – one identifying the problem areas and the other suggesting concrete steps, to be taken both in the short and the long term. 

CHAPTER-IV

MAIN PROBLEM AREAS CONCERNING

REPRESENTATION BEFORE ITAT

Manpower Placement in ITAT


At present, no clear policy is being followed to ensure that officers, suitable to the job requirement as DR in ITAT, are posted there. Quite often, those officers, who for some reason have to be kept away from sensitive positions within the Department, are posted as DRs. As a result, in popular perception, a posting in the ITAT carries some stigma and a posting as DR is demoralising. The officers feel unnecessarily condemned and discriminated against and keep looking for an opportunity to get out of the ITAT. The worst fall out of all these factors is that the officers lack the required motivation and dedication to rise to the occasion and excel in the challenging task of representing the Department. 

Inadequate Infrastructure Facilities

A. Facilities at Office

IV.1
The committee noticed that in matters of infrastructure facilities, in comparison to those of their counterparts in the field formations, the DRs are facing considerable disadvantage. This not only seriously affects their functioning but also instils in them a feeling of being unwanted, which adds to their generally low morale. Some prominent handicaps, noticed by the Committee are as follows:

a) In many places, DRs do not have proper office space, from where they can effectively carry on their work. The problem was found to be acute in Delhi, where there is such a shortage of space in the building that DRs are compelled to operate from a big hall, which at time is embarrassing for them.

b) Wherever offices exist, these are lacking in modern office implements such as photocopiers, faxes etc. This greatly restricts the ability of the DRs to communicate with the field offices, even on those issues that concern huge revenues and require great urgency. Also, adequate facilities required by way of broadband facilities and case law referencing software are generally not available.

c) Further, adequate numbers of staff are not available with the DRs. So, they do not have the basic physical support. For example, there is no one to carry DR’s files to the courtroom. When a DR is arguing before the ITAT there is hardly any back room staff / office to receive files and communications, sent by the officers in the field to assist him in other cases. It has also been observed that staff, wherever provided in adequate numbers, is made up of condemned or disgruntled elements. 

d) The DRs are also found to be lacking in institutional clerical support. This hampers their work tremendously. A common grouse of DRs is that their arguments are not incorporated and dealt with by the Tribunal in its orders. Such omissions deliberate or otherwise by the ITAT, can be countered by filing written arguments in important cases. This requires clerical support at office and also at residence.

B. Facilities at Residence

IV.2
For effective representation before ITAT on any given day, the DR has to do preparatory work at his residence the previous evening. Quite often he has to work late nights. Not only this, when bigger appeals are put on board, even weekends are consumed in preparation.  

IV.3
The DRs have stressed that at the residence itself they should have easy access to office facilities both in terms of reference materials (commentaries on income-tax and allied laws & case laws through internet) and infrastructure relating to office.  Quite a few times, the preparations at home necessarily result in written submissions.  The office support at home has to be in the form of secretarial assistance also.

Excessive Workload for DRs

IV.4
One major grievance of the DRs is that they are saddled with enormous burden of work, which on an average working day requires them to argue 7 to 8 appeals.  This puts them at a tremendous disadvantage Vis a Vis the assessees’ counsels. A senior counsel representing an assessee enjoys considerable advantage in terms of manpower, research support and other facilities. 

IV.5
On the other hand, the DRs come to know of the appeals at a short notice and are, therefore, called upon to prepare their arguments in most cases without any reference to the case records. In the circumstances, it is not possible for the DRs to do justice to every case. 

Training of the DRs

IV.7
To be successful in his work, a DR has to be academically sound in income tax and allied laws. He has also to be articulate and quick-witted. Of course, there are some officers, who are naturally gifted in the matters of clarity and incisiveness of thought and speech and easily make the grade as effective DRs. But, for most others, these skills have to be cultivated through a process of training and eventual hands on exposure. 

IV.8
The way things stands at present, the DRs, as soon as they join their posting at the ITAT, are asked from day one to stand up and begin arguing cases on behalf of the department against senior & experienced counsels, appearing for the assessees.  Without any insight into court procedure and court craft, the new DRs learn these the hard way. In the process, due to no fault of the DRs, revenue’s interest gets compromised. This can be minimized, if suitable short-term preparatory training is made available to all DRs, who are posted to the ITAT for the first time.  

IV.9
It may not be out of place to mention that the need for training has also been recognized by the ITAT. Each newly inducted member is given one-month time, simply to observe hearings and thereby familiarize himself with the way proceedings are conducted.

CHAPTER-V

RECOMMENDATIONS


A.
Manpower Placement in ITAT


The Committee feels that adverse impression regarding the posting in ITAT, which has entered in the mindset of the work force of the department, has to be changed. It, therefore, recommends that

(a) As far as possible posting officers on punitive grounds to ITAT should be avoided. 

(b) All the sanctioned posts in ITAT must be filled on priority basis. 

(c) Competent and willing officers should be posted in the ITAT for a maximum period of two years. This may be extended further, if the officer / employee concerned is competent and is willing to continue.  

(d) The Annual General Transfer Proforma may carry a separate column for indicating willingness and station of choice for posting at ITAT. Respective CCsIT (CCA) may also maintain such data. Thus, the Department should have a conscious policy of identifying suitable and willing officers for the job of DRs.

(e) A posting at the ITAT is quite enriching in terms of legal acumen and experience. As such, officers, who have completed their tenure satisfactorily, should be accorded priority for posting to sensitive posts like Investigation Wing, Central Charges, and Company Circles etc. 

(f) For better career planning of the officers of the Department, it should be made mandatory for all officers to serve at the ITAT for at least two years in their career. 

(g) The practice of pre-restructuring days to post ACsIT/DCsIT as Junior DRs should be revived. The rich experience at the Tribunal will help them frame quality orders subsequently. Also, they will be better placed to handle litigation matters.
(h) Since the work of the DR is a continuous process, there should be a leave reserve of at least one CIT and two additional CsIT in metro charges (Delhi & Mumbai). At other stations, leave vacancy should be filled from officers in the field. The CCsIT (CCA) may also keep a panel of suitable officers for such purpose so that there is no problem for DRs in getting leave.

B. Special allowance for the officers of ITAT:
Considering the challenging and difficult nature of work being done by the DRs [including CsIT (DR)] they should be granted a special pay / allowance, like in NADT.  This will compensate the officers for the extra work done after office hours or on weekends. It will also boost their morale and will help in attracting good and competent officers for posting as DR.

C. Training

1) National Academy of Direct Taxes, Nagpur and the jurisdictional Regional Training Institutes should design and mount a week long Orientation Course, which should be compulsory for newly posted DRs and should be held each year immediately after the annual general transfers. Retired Members of ITAT, retired / serving CsIT (DR), Sr. Standing Counsels may be invited as guest faculty for this course.  

2) The training should familiarise the DRs with available software packages of tax laws. It should impart necessary skills to effectively use web-based databases for research into judicial precedents etc.

3) After this training, the newly posted DRs should be deputed to ITAT for another week to observe its proceedings. This will familiarise them with the court etiquettes, decorum, procedures and dress code etc.

4) The Department is getting more proactive in the areas of international taxation and transfer pricing. DRs have been posted at Mumbai and Delhi to exclusively deal with appeals relating to international taxation. Such DRs should be provided foreign exposure by way of training abroad.    

D. Infrastructure Facilities:

Office Infrastructure 

a) Suitable office accommodation, preferably in the same premises where the ITAT is located, should be provided to DRs along with other necessary equipments like fax machines, photocopiers, computers, broadband etc.

b) The Department may consider the requirement of office accommodation for ITAT also in the same office complex, as and when new buildings are constructed. This will facilitate providing suitable accommodation to DRs and help them perform better. This will also be helpful to the Members of the Bar. [This condition exists in stations like Allahabad and Patna] 

c) To facilitate easy access to case laws in the courtroom and at residence, each DR should also be provided with a laptop computer, with data card and necessary software support for judicial reference. 

d) In addition to staff car of the CIT (DR), every bench should have at least one operational vehicle for the use of the DRs. This vehicle will be available for bringing the files, assessment records and judicial reference books from home to office and back. 

 “Camp Office” at residence of the DRs:

A peculiar feature of the job of the DRs is that they are compelled to work from home after office hours or on weekends to prepare cases. It is, therefore, essential that wherever feasible the DRs are allowed to treat one room in their residence as an extension of office. This should be provided with suitable furniture, AC, and office equipment etc. The DRs should also be allowed to have secretarial services on a part time basis, for which expenses may be reimbursed. Similarly a fixed amount, say up to Rs 2000/-, may be reimbursed to the DRs towards expenses on electricity and other miscellaneous office expenses. 

E.
Rationalizing work load of DRs: 


ITAT Benches at different stations do not follow a uniform practice regarding number of cases being fixed daily. This leads to unusually heavy fixation at some stations, which makes the task of DRs more difficult. It is understood that at Delhi, where the President of the Tribunal is based, only 15 cases are being fixed daily per Bench presently. Elsewhere, the CCIT concerned / CIT (DR) can initiate a dialogue with the jurisdictional Vice President /Sr Member of the station to arrive at a similar arrangement.  


Paragraph 2 of Board’s Instruction No. 10/2006 (Annexure-II) defines the scope of work of CIT (DR) s.  CIT (DR) s have pointed out that workload includes appeals involving insignificant revenues due to ambiguities in the instruction. Para 2(A)(i) of the Instruction requires CIT (DR) s to argue all appeals relating to “core” cases of Search /Block Assessment. The phrase “core cases” are not defined in the Instruction; and, the search cases are completed after issue of notice u/s 158BC. As such, the CIT (DR) s end up arguing all search cases. Further, Para 2(A)(iv) of the Instruction requires the CIT (DR) s to argues appeals where aggregate of additions made by the AO is above a prescribed limit. Thus, CIT (DR) s end up arguing even those appeals where the aggregate of addition is above the prescribed limit but the addition in dispute is marginal. The Committee feels that the issue needs to be addressed and paragraphs 2(A)(i) and 2(A)(iv) of the Instruction should be further rationalised as follows:

a) Para 2(A)(i) should refer to appeals relating to search cases involving disputed additions of more than Rs 1 crore. 

b) The point of reference in para 2(A) (iv) should be changed to “addition disputed in that particular appeal”. 

F. Utilizing Retired Officers 

The Committee recommends that a panel of competent and willing retired officers, who have worked as DRs in the past, may be maintained by the CCsIT.  Services of such retired officers may be utilized by the department to meet the shortage of DRs on short term / long-term basis as well as to argue in important cases (as may be decided by the CCIT) on payment of suitable remuneration/fee. Depending upon the needs of the situation fees may be paid either on daily basis or for each appeal separately.  Necessary structure in this regard may be evolved

F.
Improving Support Systems:
RECORD KEEPING AT DRs’ END


There is a large time gap between the filing of the appeals and their eventual fixation for hearing. No proper system of record keeping is being followed in respect of appeal memos etc. As such, the same are not available to the DRs, when the appeal comes up for hearing. At most places, DRs have to make do with photocopies of appeal memos, obtained from the Bench clerk of the ITAT. This is not a happy situation and needs to be redressed. 


It is imperative that at each station the DR’s office has a proper receipt counter, where DR’s copy of the appeals filed by the Department along with copy of the receipt of the ITAT (giving appeal number) is received. Similarly, the respondent’s copy of the assessee’s appeals should also be received from the office of ITAT. These receipted copies have to be maintained in a retrievable state, to be utilised when the appeal comes up for hearing.
 If necessary, this work can be outsourced.

In case of departmental appeals, it is found that the Assessing Officers are generally not following Board’s instructions about submission of briefs etc. As such, in a large number of Departmental appeals, the DRs do not have any material to know as to what reasons prompted the filing of the appeal. To overcome this handicap, it is necessary that the DRs have access to the CSRs submitted by the Assessing Officers and the view taken thereon by the CIT. Normally, all this is available in the offices of the CsIT in electronic form. A database on the CSRs and the reasons for authorizing appeal can easily be created in the offices of the CsIT on computers. A simple program can be devised whereby these can be accessed by the DRs through a search procedure. This will go a long way in helping the DRs in representing the Department. Now that there is a provision for passing of assessment orders through the system it is advisable that the CSRs and the grounds of appeal are also stored on the system for retrieval by the DRs, when the occasion demands.

DATA BASE OF IMPORTANT PRO-REVENUE JUDGMENTS


There is no mechanism within the Department providing access to case laws in favour of revenue. Outside agencies, providing similar facilities, are, for obvious reasons, not collating and reporting most of the pro-revenue decisions but concentrate primarily on those that favour the taxpayers. 

It is therefore recommended that a web-based data bank should be created in respect of cases decided in favour of the Department at various levels providing for easy search access. This should be available on Department’s web site, which can be accessed by the all officers including the DRs. If such a web-site is created, it will help not only the DRs but will also help improve the quality of orders being passed by the Assessing Officers. Since this is a specialised and continuous work, this can be outsourced to an outside agency.

DATA BASE ABOUT FATE OF JUDICIAL ORDERS


DRs have pointed out that they do not have access to information about the acceptance or otherwise by the Department of judicial orders. Similar need is felt by the CsIT, who find it difficult to formulate a well considered view with regard to acceptance or otherwise of orders of the ITAT and High Courts resulting in filing of avoidable appeals. Therefore, there is an imperative need to create a Data Base with reference to all judicial orders indicating issues that have got settled and the questions of law on which further appeals have been filed. This Data Base should be updated periodically. The Committee feels that the DIT (Legal & Research) can be focal point for such an exercise.  If necessary, this work can also be outsourced. 

CHAPTER-VI

CONCERNS RELATING TO CsIT(Appeals)


The institution of CIT (Appeals) is a unique forum of 1st appeal to an aggrieved assessee. The CIT (Appeals) is the only appellate that has powers, co-terminus with that the Assessing Officer. He can do, what the Assessing Officer can do. He can direct the Assessing Officer to do, what he failed to do. He enjoys jurisdiction over all areas travelled by the Assessing Officer. The uniqueness of the CIT (Appeals) is that he is the only appellate authority having powers of enhancement.

2.
In view of the powers available to him a CIT (Appeals) need not emulate the ITAT in giving relief to the assessee on a negative finding of failure on the part of the Assessing Officer. However, it appears that many CsIT (Appeals) are not fully aware of the true import of the powers available to them in law; and, are, therefore, not conscious of the decisive role they are expected to play in upholding the interest of revenue, a statutory mandate given to them. These CsIT (Appeals) are prone to giving relief by referring to the Assessing Officer’s failure to make necessary inquiries or to bring on record adverse materials. They do not make their own inquiries [as contemplated in section 250(4) of the Act] thus fail to give a positive finding that in the facts of the case a particular addition is not called for or a disallowance is not warranted.

3.
Ever since the power to set-aside assessments was taken away from them, the CsIT (Appeals) have to depend very heavily on Assessing Officers for remand reports, which have to be called for in respect of new evidence produced by the assessee at the appellate stage. Largely it is the experience of CsIT (Appeals) that the Assessing Officers do not accord priority to the remand reports and do not send them in time. Further, in cases where remand reports are received, these are of very poor quality and are a mere reiteration of what is stated in the assessment order. 

4.
Feedback, received from Commissioners of Income-tax (Appeals) working in the field, shows that they feel crippled due to absence of inspectors. This seriously affects their ability to cause any enquiry on facts, which have not been marshalled properly by the Assessing Officer.  

5.
A substantial part of any working day of the CIT (Appeals) is spent in dictating letters / appellate orders. Due to severe shortage of stenographers in the Department, most of the CsIT (Appeals) have been provided with only one stenographer. 
RECOMMENDATIONS

Training of CsIT(Appeals)

CsIT (Appeals) should be made aware of their statutory obligation as 1st appellate authority in playing the role of revenue officers with quasi-judicial functions under the supervision and control of the Board. Inputs in this regard, presently being given by NADT in the “Judicial & Management Seminar”, do not appear to be sufficient. Weeklong orientation courses, addressing specific needs of the CsIT (Appeals) and covering all CsIT (Appeals) irrespective of Batches, should be held at the NADT or at the DTRTIs every year.  

Regular Interaction with CIT(DR)s etc.

Regular interactions should take place between the CsIT (Appeals) and the administrative CsIT to address: 

a) delay / non-submission of remand reports; or

b) new issues cropping up in appeals; or

c) any other issue, holding up proper disposal of appeals.

CCIT may hold a meeting of CsIT and CsIT(Appeals) on quarterly basis to resolve pending issues.  

A seminar of CsIT (A) & CIT (DR) s should be held on a bi-monthly basis to discuss latest developments in law and new issues, cropping up in the course of appellate proceedings before ITAT and CsIT (Appeals).

Augmenting Subordinate Staff

Each CIT (Appeals) should be provided with one Inspector to carry out field inquiries and to assist him in matters of research etc. 

Each CIT (Appeals) should be provided with two stenographers. In case it is not possible to do so, he should be authorised to hire steno from outside.

CHAPTER-VII

FORMAL FEEDBACK MECHANISM WITH THE MINISTRY OF LAW

The Committee was mandated to make recommendations for creating a formal feedback mechanism with the Ministry of Law to deal with administrative and other issues, relating to the functioning of the ITAT Benches. In the course of its deliberations, the Committee came across two judgments of the Supreme Court discouraging attempts by the Ministry of Law to regulate the functioning of the ITAT [Income Tax Appellate Tribunal Vs V K Agarwal {1999} 235 ITR 175 (SC); Ajay Gandhi Vs B Singh {2004} 265 ITR 451 (SC)]. In view of this, the Committee is of the opinion that for the time being any formal feedback mechanism may not be workable. 


The Committee, therefore, recommends that there should be a regular informal interaction between the CIT (DR) s/CCIT and Members of the ITAT/Vice-President/President. At such meetings, orders inconsistent with established norms and judicial procedures should be brought to the notice of the Vice President / President.


It is also seen that even where the Bench has not given them a fair hearing, the DRs do not take up the issues forcefully due to the apprehension that any adverse comments of the Bench may affect their performance evaluation. It is recommended that CCsIT (In-charge) and CCsIT (CCA) should interact regularly with CIT (DR) s and extend them necessary support in such cases. Further, they bring such matters to the notice of Vice President / President in their informal meetings. The Department should exercise the option of filing of writ petitions against perverse, obnoxious orders passed by the ITAT, ignoring judicial propriety and procedures. The possibility of quick judicial intervention of this nature shall deter passing of such perverse orders.


The Committee feels that all the efforts made to improve the quality of representation will be of help only if the quality of assessment orders passed by the Assessing Officers also improves. The DRs have informed that a large number of orders are indefensible in appeals due to such glaring inherent weaknesses as – non-recording of reasons before issue of notice u/s 148, non-service of notice u/s 148 etc. Such defects cannot even be redeemed at any stage. Thus it is felt that besides improving the quality of representation, there is an equally important need of better supervision and accountability during the assessment proceedings.



