A. STATEMENT OF THREE CHARGES LEVELLED VIDE MEMO DATED 01.03.2021 ARE AS UNDER:

1. It is stated that no deviation meeting was held on the following two issues despite the fact that findings/conclusions drawn in the Appraisal Report were conclusive.

a) During search action evidence of Share Application Money of Rs. 45.00 Crore received by M/s Sterling Biotech Ltd was found & seized and no addition was made by AO on the issue which was in clear deviation of indication given in the Appraisal Report that these amounts were to be added. No deviation meeting was held by the AO on this issue despite the fact that findings/conclusions drawn in the Appraisal Report were conclusive.

b) During search action evidence of deduction claimed u/s 10B was found and no addition was made by AO on the issue which was in clear deviation of indication given in the Appraisal Report that these amounts were to be added. No deviation meeting was held by the AO on this issue despite the fact that findings/conclusions drawn in the Appraisal Report were conclusive.

2. It is stated that cash received by Sterling Biotech Group (as contained in various seized/impounded material like from various premises by party 11 and party 17 like seized Annexure A-7 etc.) has been Telescoped with cash generated through unaccounted cash sales of DCP, which is not in conformity with the facts of the case. The Annexure A-7, which is the relevant document is not enquired into; and Certain entities included in Annexure A-7 were not ordinary trading partners of the Sterling Biotech Group.

3. It is stated that the AO did not analyze all the seized/impounded data, including data contained in the seized/impounded computer back up as a result of which the potential revenue gain remained unascertained. 




B. STATEMENT OF DEFENCE: -
Detailed reply to above mentioned 3 Articles of Charges is given vide statement of defence dated 29.03.2021. Copy is attached. All the charges levelled have been denied and prayed to be vacated in view of detailed reply given.




C. POINTS FOR CONSIDERATION OF STAY PETITION TO BE FILED.

1. Charge Sheet given is relating to charges which are more than 7 years old. Further, Statement of Defence given in respect of Articles of Charges vide reply submitted on 29.03.2021 where in request has been made for vacation of all the charges has not been replied with or taken into consideration till date and no IO has been appointed till date.Therefore, the proceedings need to be quashed in view of the decisions of Hon’ble Supreme Court of India in the case of State Of Andhra Pradesh vs N. Radhakishan delivered on 7 April, 1998. Copy attached.

2. In respect of Articles of Charge 1 & 2 above, the charges levelled are without correct appreciation of facts. It can be clearly seen from the Appraisal report that there were no findings given or conclusions drawn on both these issues and the matters were left for AO to examine the issue and take necessary action as per law. This is quite evident from the remarks given in the Appraisal Report in Para 10.3.3. and 12.4.3 relating to both these issues. Further, both the issues were re-examined fully as suggested in the Appraisal and there was no deviation from the suggestion given in the Appraisal

3. Subsequently, both these issues were considered by the Ld. PCIT in the course of revision proceedings u/s 263 of the IT Act and vide his order dated 30-03-2016 u/s 263 of the Act. Ld., the Ld. PCIT has held the assessment order to be incorrect, erroneous as well prejudiced to the interest of revenue. 

4. However, on both these issues the Hon’ble ‘E’ Bench of ITAT Mumbai in their order in ITA No. 2750 to 2756/Mumbai/2016 dated 29.06.2016 have quashed the revision order of the Pr. CIT passed u/s 263 and held that the AO had done all inquiries and come to a logically correct conclusion and invoking of provisions of section 263 by PCIT is not justified.  

5. The above order of Hon’ble ITAT Mumbai was challenged by the dept. before Jurisdictional High Court of Bombay. Hon’ble High Court of Bombay in their order in ITA No. 495, 496, 499, 508, 517, 518 & 535 of 2017 dated 29-07-2019 have held as under: -

“We have perused the judgment of the Income Tax Appellate Tribunal with the assistance of the learned counsel for the parties. We find that the Tribunal has specifically dealt with each head separately and come to the conclusion that the Assessing Officer in the original assessment has made full inquiries and thereafter come to the conclusion, contrary to what the Commissioner has done. The Tribunal was therefore correctly of the opinion that the revisional power under section 263 of the Act could not have been exercised. No question of law arise. The Income Tax Appeals are dismissed.” [Emphasis supplied]

6. In so far as third article of charge is concerned, the same issue was not even considered for revision u.s. 263 by the PCIT, who passed order two years later i.e. on 31.03.2016, after verifying and examining all material available on record, which proves that there was no lapse of revenue on this issue also. Further, in the Article of Charge also the quantum of revenue loss is stated to be unascertained.

7. In Article of Charge Sheet given to me it is stated that findings/conclusions drawn in the Appraisal Report were conclusive. It is pertinent to mention that around same time a similar Memorandum of Charge Sheet of even date i.e. 01.03.2021 is also given to the then Addl DIT (Inv), Mumbai and the then DDIT(Inv), Mumbai who had conducted the search & Seizure action on this group and prepared the Appraisal report after carrying out the Investigation. The Charges levelled against them are that in the Appraisal Report they have given a very generalized description/analyses of the data contained in the seized/impounded computer back up and failed to critically analyze the seized data and also failed to give concrete suggestions in the Appraisal Report. Thus, charges levelled against Addl DIT (Inv) & DDIT (Inv) are quite contrary to charges levelled against me where in it is stated that the findings/conclusions drawn in the Appraisal Report were conclusive and indicative and the AO has not acted upon it accordingly. Thus, Charge sheet has been issued to me without correct appreciation facts available on record. Therefore, no proceedings be initiated against me till charges are proved against Addl DIT (Inv) & DDIT (Inv). 

8. In spite of very negligible time period of 59 days made available to me to complete the assessment, all the issues emanating from the Appraisal Report as well as from the seized / impounded documents have been discussed with the then Addl. CIT, CR-2, Mumbai almost on day-to-day basis before finalizing the assessments. Further, discussion on each such issues was also done by the Addl CIT with the Pr. CIT (Central)-1, Mumbai and the CCIT (Central), Mumbai from time to time apprising them of the progress made on various issues and line of action being taken thereupon. The Assessment Order in respect of entire group cases was passed after obtaining necessary approval of the Addl CIT CR-2, Mumbai.

9. The search action in this case was conducted on 28-06-2011 and the scrutiny assessments were completed on 31-03-2014 i.e. 33 months after the search. However, out of the 33 months, the jurisdiction of this case was with me for just last 2 months only to carry out the necessary investigations and to complete the assessments. No investigation was done by my predecessors-in-office during the entire period of 27 months they were seized with this case and first reply of the assessee in response to Notice u/s 142(1) was received in September, 2013. Thereafter, some notices u/s 142(1) and 133(6) were issued without any concrete progress in the case. The real work of investigation was started only after the case was transferred to me at the end of January, 2014. This group of cases were transferred to my Charge, as it was found in the Review Meeting by the Member (Investigation), CBDT in January 2014, that there was not much progress made in the assessments even after a period of 2 years and 3 months after it was centralized in Central Circle-11 under Central Range-3, Mumbai. When it was handed over to me by the end of January 2014, there were no specific notes handed over on the status of the case, on the enquiries conducted or pending, the outcome of it, if any, the quantification of any additions proposed to be made or the possible line of action for scrutinizing the group of cases. Despite such clear cut lapses and negligence, no Charge Sheet has been given to my predecessors who had held the charge over this case for 27 months and the vigilance matter in their case has been closed as per CVCs letter dated 28,12,2020 on recommendation of CBDT made vide letter dated 06.11.2020.

10. The entire group case was subjected to Revenue Audit by CAG and no adverse finding or objection has been raised by it in this case.

11. Complete record required for Inspection copies of documents as per Annexure III to memo is still not provided to me.


	
	
	


	
