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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORDINARY ORIGINAL CIVIL JURISDICTION

WRIT PETITION NO. 1942 OF 2007
Vodafone Essar Ltd (VEL)

(Formerly known as 





Hutchison Essar Limited)             


Petitioner

Versus

The Union of India & Ors



          Respondents

WRITTEN SUBMISSIONS

Vodafone Essar Ltd. (VEL), previously known as Hutchison Essar Ltd. (HEL) has filed Writ Petition before Hon’ble High Court of Bombay. The Writ Petition was heard on 29th October 2007, and the Hon’ble Court gave direction to both parties to file written submissions. This written submission is accordingly being filed to summarize the arguments made on behalf of the revenue in its affidavit and during the course of hearing. 

(I) Notice u/s. 163(2) – A mandatory requirement
2.
The Writ Petition has been filed to ‘quash and set aside’ the notice issued by Respondent No. 5 on 6th August, 2007 under section 163 of the Income-tax Act, 1961 (hereinafter referred to as ‘the Act’) proposing to treat the Petitioner as an agent of Vodafone International Holdings (VIH), BV, Netherlands. 

3.
Section 163 of the Act is reproduced as under:

“163.
Who may be regarded as agent.

(1) For the purposes of this Act, "agent", in relation to a non-resident, includes any person in India- 

(a) who is employed by or on behalf of the non-resident; or

(b) who has any business connection with the non-resident; or

(c) from or through whom the non-resident is in receipt of any income, whether directly or indirectly; or

(d) who is the trustee of the non-resident;

and includes also any other person who, whether a resident or non-resident, has acquired by means of a transfer, a capital asset in India: 

Provided that a broker in India who, in respect of any transactions, does not deal directly with or on behalf of a non-resident principal but deals with or through a non-resident broker shall not be deemed to be an agent under this section in respect of such transactions, if the following conditions are fulfilled, namely:- 

(i) the transactions are carried on in the ordinary course of business through the first-mentioned broker; and

(ii) the non-resident broker is carrying on such transactions in the ordinary course of his business and not as a principal.

(2) No person shall be treated as the agent of a non-resident unless he has had an opportunity of being heard by the Assessing Officer as to his liability to be treated as such.

4. Thus, as per section 163(2) of the Act, before a person can be treated as an agent, an opportunity of being heard must be given. It is respectfully submitted that Respondent No. 5 has, in accordance with that mandate, given an opportunity of being heard. The impugned notice dated 6th August 2007, is a show cause notice giving an opportunity to the Petitioner to state its view as to why it should not be treated as an agent under section 163 of the Act. 

(II) Show cause notice u/s.163 (2) of the Act vis-à-vis Writ   Jurisdiction – legal position
5.
Ordinarily the writ court may not entertain a writ questioning the validity of a notice. Reference may be made to some of the important judgments given by the Hon’ble Court in this regard:

1
Special Director v Mohd. Ghulam Ghouse, (2004) – (091) – AIR – 1467 – SC 

2 
Union of India & Anr. v. Kunisetty Satyanarayana, (2006) – (SC4) – GJX – 0984 – SC

3
Ulagappa & ors. v. Divisional Commissioner, Mysore, 2000 – (087) – AIR – 3603A – SC

4
Titagarh Paper Mills Co. Ltd. vs. State of Orissa (142 ITR 663) (SC)

5
Indo Asahi Glass Co. Ltd. and Other. Vs. ITO and Others. (254 ITR 210) (SC) 

6
State of Punjab and Others vs. Bhatinda District Co-Op. Milk Producers Union Ltd. (2007) 9 RC 637.

8.
The same principles have been reiterated by the Hon’ble Apex Court in a recent judgment delivered on 11th October 2007, in the case of Bhatinda District Co-Op. Milk Producers Union Ltd. (supra) 

To quote honorable judges:

“We are however not oblivious of the fact that ordinarily the writ court would not entertain the writ application questioning the validity of a notice only, particularly, when the writ petitioner would have an effective remedy under the Act itself. This case, however, poses a different question. The Revisional Authority, being a creature of the statute, while exercising its revisional jurisdiction, would not be able to determine as to what would be the reasonable period of exercising the revisional jurisdiction in terms of section 21(1) of the Act. The High Court, furthermore in its judgement, has referred to some binding precedents, which have been operating in the field. The High Court, therefore, cannot be said to have committed any jurisdictional error in passing the impugned judgement.”

9.
The Petitioner in para 46(N) of the Petition has relied upon the Hon’ble Supreme Court’s decision in the case of Siemens Ltd. A copy of the judgment has been enclosed in the Affidavit filed on behalf of the revenue (kindly refer to pages 171 to 174). A bare perusal of the judgment would show that the facts in the present case are entirely different and the ratio of the said judgement is inapplicable. In Siemens case, through the purported show cause notice, the appellant was directed to make payment of cess with interest immediately in respect of the purported supplies made to Navi Mumbai parties right from 1st June, 1996, and  therefore it was construed as predetermined. No such direction is contained in the ‘impugned  show cause issued in the present matter.   

(III) Falsity of ‘allegation’ regarding ‘predetermined mind’ -

10.
The Petitioner has sought to indicate the existence of ‘predetermined mind’ in the said show cause notice by alleging that it is at the behest of the ‘highest tax administrative authorities’.  To further support its contention of  the association of said unnamed and unidentified highest tax administrative authorities, it has referred to notices issued by Respondents No. 2, 3, 4 and 5 on various dates to somehow show that action of all these respondents are orchestred by the said highest tax authorities. 

11.
It is respectfully submitted that nothing can be far from truth. It is at the cost of repetition, again stated that with the  inclusion of Respondents nos. 2, 4 and 6 and reference to unnamed and unidentified highest tax administrative authorities, the Petitioner seems to have adopted an ingenious device of bringing in unnecessary parties into the arena of dispute so as to deflect and frustrate the impending inquiry in the ‘real’ nature of the transaction involving acquisition of its shares by Vodafone Group from Hutchison Group.  This can be seen by taking note of the sequence of events resulting in notices issued by the different Respondents as under:

12.
Letters/Notices Issued by International Taxation Directorate, Mumbai ( Respondent No.       )

12.1
Vodafone International Holdings, BV, Netherlands made an application before the Foreign Investment Promotion Board (FIPB) on 20th February, 2007 (copy enclosed as Annexure-2). This application was forwarded to the International Taxation Directorate, Mumbai through letter dated 8th March, 2007 (copy enclosed as Annexure-3). The Director of International Taxation, Mumbai sent a reply on 16th March, 2007 (copy enclosed as Annexure-4). On 15th March, 2007, Additional Director of Income-tax (International Taxation), Range-2 (Respondent No. 3) issued notice under section 133(6) of the Act to the Petitioner after taking statutory approval (copy of the approval dated 15th March, 2007 and copy of the notice dated 15th March, 2007 is enclosed as Annexure – 5 and 6).  

12.2
After considering the reply of the Petitioner to the notice under section 133(6) of the Act and obtaining information from publicly available sources including Press releases by the Petitioner, it was noted that Hutchison Telecommunications International Ltd. through their investments in India have made substantial gains, which may be chargeable to tax in India. Accordingly, in addition to requisition of further information, it was considered appropriate that the concerned parties may be advised through a letter that they might have a tax liability in India and if they wish to advance any other view, they are at liberty to approach the Assessing Officer either under section 195(2) or 197 of the Act. A copy of this letter dated 23rd March 2007 and its reply dated 5th April 2007, is enclosed as Annexure – 7 and 8. It is significant that although this letter has been written to the Petitioner, a copy of this letter has been forwarded to VIH as specifically admitted by the Petitioner in its reply which in a way, proves the close connection between the two  parties.

12.3
In continuation with above proceeding, two more letters were issued on 3rd May, 2007 and 5th June, 2007. It can be seen that through the above-mentioned letters, the International Taxation Directorate primarily sought to gather information regarding shareholder’s agreements between the shareholders of the Petitioner Company and the agreements between HTIL and VIH for acquisition of 67% shares in the Petitioner Company. It is respectfully submitted that these information have not been given by the Petitioner even today stating that it is not a party to the transaction. 

12.4
From none of these letters and notices allegation of ‘predetermind mind’ can be supported.

13.
Notices Issued by Investigation Wing, Mumbai (Respondent No.     ) 
13.1
The Foreign Taxation Division (FTD)of the Central Board of Direct Taxes administers the Double Taxation Avoidance Agreements entered into by the Indian Government. This Division was conducting  study on investments made by Mauritius based companies in Indian companies to ascertain the effect of revenue loss on account of DTAA with Mauritius. This study was a part of the on-going process with reference to this treaty. To collect data for this study, the Director General of Income-tax (Inv.), Mumbai was requested to provide certain information with regard to 19 Mumbai based companies included the petitioner company as well. Copy of request made through D.O. F. No. 500/104/2006-FTD dated 4th December, 2006, 7th December, 2006 and 19th January, 2007 is enclosed as Annexure- 9-A, 9-B,& 9-C):

13.3
Notices were sent to these 19 companies, including the Petitioner, by Unit – VIII of the Investigation Wing, Mumbai on 19th January, 2007 and 5th February, 2007, to elicit information regarding the FTD in connection with investments etc. 

13.4
It would be evident from these documents that this inquiry had no relation whatsoever with the notices issued by the International Taxation Directorate, Mumbai since by 19th Han.,2007, even the transaction between Hutchinson Telecommunication International Ltd. (HTIL) and Vodafone International Holdings Bv, Netherlands had not materialized. The agreement between HTIL & VIH was made on 11th February,2007

13.5
It is also pertinent to note that the Petitioner has made Additional Director of Income-tax (Investigation), Unit – III as Respondent No. 2. However, no notice has ever been issued to the Petitioner or any person connected to it by Unit III of the Investigation Wing. Unit – IX of the Investigation Wing has, however, conducting certain enquiries individually against Mr. Asim Ghosh, Managing Director of the Petitioner Company. This enquiry has also no relationship with the impugned notice as also accepted by the Petitioner in its Affidavit (kindly refer to para 23 at page – 184). 

14.
Letter Issued by Assistant Commissioner of Income-tax, Chandigarh (Respondent  No.       )

14.1
The Assistant Commissioner of Income-tax, Circle 1(1), Chandigarh is the Assessing Officer of the Petitioner company and wrote a letter on 28th March, 2007 drawing attention of the Petitioner to section 195 of the Act. No statutory notice has been issued by the Assessing Officer. 

14.2
The letter of Assessing Officer has also no relation whatsoever with the impugned notice under section 163 issued by Respondent No. 5. This fact is also fully understood by the Petitioner which is evidenced by the fact the Writ Petition has not even been served upon the Assistant Commissioner of Income-tax, Circle 1(1), Chandigarh, the Respondent No. 4. A copy of letter written by Assistant Commissioner of Income-tax, Circle 1(1), Chandigarh as an evidence of non-service of Petition is enclosed as Annexure-10. 

15.
On perusal of the above-mentioned submissions, it is evident that no direction has ever been given by ‘highest tax administration’ to Respondent No. 5 for issuing the impugned notice under section 163 of the Act and the allegation made in this respect is totally false and baseless. 

(V) Section 167 of the Act & its relevance -

16.
A notice under section 201(1) of the Act has also been issued by the Assistant Director of Income-tax (International Taxation) 2(2), the Respondent No. 5, to Vodafone International Holdings, BV, Netherlands (copy enclosed as Annexure-11). Certain of details have been required from the said Netherlands Company and third party enquiries are also being carried out. It is respectfully submitted that any action against the Petitioner can and will be taken only after the completion of these proceedings. In this connection, kind attention is drawn to the provisions of section 167 of the Income-tax Act, 1961, which reads as under:

“167. Remedies against property in cases of representative assessee

The Assessing Officer shall have the same remedies against all property of any kind vested in or under the control or management of any representative assessee as he would have against the property of any person liable to pay any tax, and in as full and ample a manner, whether the demand is raised against the representative assessee or against the beneficiary direct.”

Thus, first a demand has to be raised in the hands of the beneficiary and only then the same can be recovered from the representative assessee. At this stage, no order under section 201 of the Act has been passed, the Petitioner has not been treated as an agent, no demand has been raised and the inquiries  are still in progress. As submitted in para 7.1 of the Affidavit (kindly refer to page – 101) it may take a longer time to finalize these proceedings. It is incomprehensible how the Petitioner is stating that its constitutional rights are being violated. Thus, it is respectfully submitted that, at this stage, there is no occasion to invoke the extra-ordinary jurisdiction of the Hon’ble High Court under Article 226 of the Constitution of India.  

(VI) ‘Business Connection Test laid down in Sec. 163(1)(b) of the Act : 

16.1
A license is the core of India communications law. It represents Government’s formal authorization to offer its services. The India Telegraph Act, 1885 vests an exclusive privilege in the Central government to establish and operate most types of communications services. The government may part with its privilege by issuing a license on certain terms and conditions. As a legal matter,  a license is an agreement between the government, as the licensor and the service provider, as the licensee. Most telcom services would be illegal if they are offered without a telegraph license granted under section 4(1) of the Indian Telegraph Act, 19885. A telegraph license is substantially and q8ualitatively different from license issued under other Indian statutes. A telegrph license issued under the first proviso to Section 4(1) enables a licensee to offer licensed communication services by establishing, maintaining or working telegraph devises such as exchanges, routers, switches and transmitters.

16.2.
A telegraph license is essentially a contract between the licensor and the licensee. In issuing a license, the Government or the Telegraph Authority exercises Union’s Executive powers under Article 299 of the constitution to make contracts. According to Section 4(1) of the Telegraph Act, the Central Government may grant a telegraph license to “any person”. In practice, however, most applicants for telegraph licenses are companies. This is because the applicable licensing guidelines usually require that the applicant must be company incorporated and registered under the Companies Act, 1956. Applicant companies must be authorized under thir internal corporate documents such as their memorandum and Article of Association to execute and undertake the obligation of a telegraph license. This corporate due diligence must be undertaken before a license is obtained. Income instances, applicant companies may be formed pursuant to joint-venture agreements between the existing Indian and foreign corporate entities which are usually executed to overcome foreign-equity restrictions or to ensure that the licensee company has the benefit of sufficient operating experience in a specialized service. 

16.3
The two parties to a joint-venture agreement usually agree on the terms of their partnership, including arrangements for contribution of assets and sharing of profits and risks. The underlying legal documents in a joint venture are complex and include elaborate corporate-governance provisions to protect the minority partners such as, share-transfer restrictions, board voting rights and quorum requirements. These provisions must be consistent with applicable licensing guidelines and the Telegraph Act.

16.4
Indian law imposes various restrictions on foreign investments in telecom services. These restrictions are based on national security and strategic considerations, and the Government strictly enforces them. They usually forbid foreign companies investors from holding more than a certain percentage of the equity in a telegraph licenses. For the longest time, this percentage was capped at 49% to ensure that Indian shareholders control a majority of the shares. However, in November, 2005, the government revised the percentage cap to allow total foreign equity in licensees offering certain types of telecom services to rise to a much as 74%. The increase in the percentage cap was accompanied by certain restrictions on telecom licenses with foreign-equity investment.  

16.5
A license must disclose the status of its foreign equity and certify compliance with applicable percentage caps on a half-yearly basis.

16.7
Foreign investment of up to 49 percent can be made in a telecom licensee through the so-called ‘automatic route’ without any special clearances. However, foreign equity in excess of 49 percent and up to 74 percent requires the approval of the Foreign Investment Promotion Board. When reviewing investment proposals, the Board may consider whether the investment is from an unfriendly country. It can provide conditional approval in appropriate cases.

16.8
Department of Telecommunications (DOT) may include suitable conditions in license agreements to enforce compliance with the foreign-equity restrictions. These conditions may include : (1) a non-obstante clause that permits the licensor to cancel the license under certain circumstances; (2) a requirement that at least ‘one serious’ resident Indian promoter hold at least ten percent of the equity in the licensee; (3) the licensee’s acknowledgement that the license is consistent with the company’s memorandum of association ; (4) a stipulation in the company’s articles regarding the license; and (5)a requirement that key corporate positions, such as the chief technical officer and the chief finance officer, be held by resident Indian citizens, DOT may also enjoin a licensee from transferring its subscriber and user information (other than for roaming purposes) to foreign entities.

16.9.
Mergers, acquisition, and takeovers involving telegraph licenses raise special legal and policy issues, and must be carefully handled. Besides the obvious business and accounting aspects, there are many corporate, tax and securities regulation considerations involved in these transactions. The underlying purpose for a merger or acquisition may vary depending on the circumstances. Some transactions are undertaken for complex tax and financial reasons. Other deals may be motivated by corporate restructuring or reorganization objectives. In a few cases, acquisitions may focus on the business prospects of the licensee itself. The telegraph license that a licensee company holds is a valuable business and legal asset. 
The license can also make the license company a potential target for acquirers or corporate raiders. 

16.10
It would  be evident that HTIL ( and now the Petitioner) cannot do business in India unlese these conditions are adhered to and approvals of the FIPB and the Department of 
Telecommunications are taken. The license granted to undertake telecom operations in India as a partner to VIH in joint venture clearly establishes business connection between the petitioner-company and the Vodafone International Holdings Bv, Netherlands . 

(VII) Receipt of income by non-resident Test – Section 163(1)© of the Act.

17.
In view of the above discussion, it is respectfully submitted that Respondent No. 5 has issued the show cause notice under section 163 of the Act lawfully and he being a creature of statute may be allowed to carry out his functions in accordance with law. The various grounds raised by the Petitioner are premature at this stage. The determination of taxation of the gains from the transaction, if any, under the Act will require detailed investigation and collection of evidence. The Petition is, therefore, thoroughly misconceived as it challenges a show cause notice and the Petitioner is free to canvass all the points that are taken in the Petition before the Respondent No. 5. It is most respectfully submitted that under law, if at all, the Petitioner is treated as an agent of Vodafone, it will only be done after considering the replies filed by the Petitioner and by passing a speaking order against which the Petitioner shall have alternate legal remedies under the provisions of the Act. 

18.
The Writ Petition may, therefore, be dismissed with cost. 

	B M Chatterji

Sr. Standing Counsel

International Taxation
	N.K. Govila

ADIT(Int. Tax.)

2(2), Mumbai
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